United States Court of Appeals 
for the Second Circuit 



APPELLANT'S 

APPENDIX 





UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


JOSEPH DE LORRAINE 


Plaintiff- 

Appellant 


-against- 


MEBA PENSION TRUST, Representing 
the National Marine Engineers' 
Beneficial Association, and 
MILDRED E. KILLOUGH, Individually 
and in her capacity as Administrator 
of the MEBA Pension Trust 

Defendants- 

Appellees 


appendix 




Appeal From the 
United States District 
Court for the Southern 
District of New York 


E. Judson Jennings 
Legal Services for 
the Elderly Poor 
Attorney For Appellant 
2095 Broadway 
New York City 10023 
(212) 595-1340 



Table of Contents 

Page 

Docket Entries 
Complaint 

Affidavit of Mildred E. Killough in Support 
of the Defendant's Motion to Dismiss A-20 

Defendant's Statement Pursuant to Rule 9(g) A-55 

Plaintiff's Affidavit in Opposition to the 
Defendant's Motion to Dismiss A-58 

Plaintiff's Counter-Statement Pursuant to 
Rule 9(g) ^_g 2 

Opinion of Judge Tyler granting the defend- 
ant's Motion and awarding Summary Judgment 
to the Defendant A-64 

Judgment for Defendant A-72 

Plaintiff's Motion to Alter or Amend the 
Judgment and supporting papers A-73 

Defendant's Motion to Dismiss the Proposed 
Amended Complaint and supporting papers A— 79 

Supplemental Affidavit of E. Judson Jennings A-84 

Opinion of Judge Tyler Vacating the Judgment 
for Defendant and Permitting the Plaintiff 
to Pile an Amended Complaint A-86 

Amended Complaint A-90 


A-102 



Affidavit of E. Judson Jennings in Opposition to 
Sununary Judgment 
Plaintiff's Statement Pursuant to Rule 9(g) A-104 

Opinion of Judge Tyler Granting Summary Judg- 
ment for the Defendants and Judgment A-106 


I 


i 

1 


J 


Oct. 17-72 
Nov. 1-72 


Nov. 21-72 

Dec. 13-72 

Dec. 13-72 

Feb. 21-73 

Feb. 21-73 

Feb. 21-73 
Fob. 21-73 

Feb. 21-73 
Feb. 26-73 


Filed complaint & Issued summons. (Docket Sheet) 
Filed summons & complaint with marshals return: 
"Served” 

Meba Pension Trust - Mildred E. Klllough as an In- 
dividually on 10-24-72. 

Meba Pension Trust - Mildred E. Klllough, both 
copies to be served, on M. Klllough or agent of the 
fund, the other on her Individually. 

Filed stlp & order that deft’s time to answer com- 
plaint is ext. from, 11-13-72 to 12-13-72. So 
ordered. Tyler, J. 

Filed deft's (Meba Pension Trust & M.E. Klllough) 
affidavit 4 notice, of motion ret. before Tyler, J. 
on 12-29-72 to dismiss complaint. 

Filed deft's memorandum In support of their motion 
to dismiss complaint. 

Filed OPINION #39225 i Pltff's cross motion Is denied. 
Let judgment be entered dismissing the action. So 
ordered. Tyler, J. mailed notice. 

Filed deft's affidavit 4 notice of motion for sum- 
mary Judgment ret. before Tyler, J. 

Filed deft's reply memorandum. 

Filed pltff's memorandum of law In opposition to 
deft's motions to dismiss. 

Filed pltff's reply memorandum. 

Filed Judgment: Ordered that the deft's Meba Pen- 
sion Trust, Representing the National Marine En- 
gineer's Beneficial Association and Mildred Klllough, 
Individually and In her capacity as Administrator 

A-1 



Mar. 8-73 

Mar. 15-73 

Mar. 27-73 
Apr. 3-73 

Apr. 3-73 

Apr. 11-73 
Apr. 11-73 

Apr. 16-73 


Apr. 9-73 

Apr. 25-73 
Apr. 25-73 
Apr. 25-73 
Jun. 8-73 
Jun. 8-73 


of the Heba Pension Trust, have Judgment against 
the pltff, Joseph DeLoralne, dismissing the complaint. 
Judgment Ent. Clerk Ent. 2-26-73. 

Filed pltff *s affidavit & notice of motion to alter 
or amend a Judgment, ret. before Tyler, J. on 
3-16-73. 

Filed stlp & order that motion of pltff. to amend 
decision & Judgment, ret. 3-16-73 is ect. to ^1-6-73. 

So ordered. Tyler, J. 

Filed Pltffs. Notice of Appeal, (n/m) 

Filed notice of motion: Ret. ^1/6/73 at 10A.M. Room 
1305; Re: dismissing comp. 

Filed memo in opposition to pltff. motion to alter 
or amend Judgment, support of motion to dismiss. 

Filed affdvt. of Joseph DeLcralne. 

Filed pltfs. memo in support of his motion for an 
order vacating Judgment herein and granting leave 
to file an amended comp. 

Filed stipulation and order extending the hearing 
on the motion of pltff to alter or amend the deci- 
sion and Judgment, from 4/13/73 to 4/27/73. So 
ordered. Tyler, J. 

Filed stip and order extending time to answer until 
4/13/73. TYLER, J. 

Filed Affdvt. of Charles Black. 

Piled Affdvt. of Leon Shapiro 
Filed Defts. reply memo. 

Piled affdvit. of Judson Jennings. 

Filed Reply memo of Jonathan V/elss. 

, 4 - 2 . 


Jun. 8-73 


Jun. 22-73 
Jun. 25-73 

Jun. 25-73 
Nov. 26-73 


Dec. 17-73 


Piled MEMO. #39538; By way of opinion filed 2/21/73, 
this court granted defts. motion for summary Judg- 
ment, and ordered the action dismissed. March 8, 
1973t pltff. filed a notice of motion to alter or 
amend a Judgment and for leave to serve and file an 
amended comp. ***Pltfs . motion made pursuant to Rules 
15 and 59, on the ground that Justice so requires. 
***At the threshhold, defts. contend that this court 
is without Jurisdiction to entertain pltfs. motion 
because of a pending appeal. »*»Although there Is 
mixed authority for refusing leave to amend a com- 
plaint which is Jurlsdlctionally defective even 
after the proposed amendment, defts. do not raise 
the Issue. »»» The parties shall have 1^ days from 
the filing of this memo to render whatever other 
submissions they care to in respect to the summary 
Judgment motion. SO ORDERED. TYLER, J. (n/m). 

Piled Amended Comp. 

Piled affdvt. of Judson Jennings, Re: opposition to 
defts. motion for summary Judgment. 

Piled pltf. memo of law. 

Piled OPINION #^<0045. Since no structural defect in 
establishment of pension trust has been alleged, 
court lacks subject matter Jurisdiction to hear this 
complaint. Case is therefore dismissed. So Ordered. 
Tyler, J. (n/m) 

Pile'. Pltff Joseph DeLoralne's Notice of Appeal 
from order granting deft's motion to dismiss amended 
complaint filed Nov. 26, 1973 and from order grant- 

/1-3 





) 



COMPLAINT 


I. 

PRELIMINARY STATEMENT 

This is an action for a declaratory judgment^ injunc- 
tive relief, and damages for defendant's improper and unlawful 
actions against the Plaintiff in depriving him of his right to 
work in the maritime industry in violation of Federal Laws 
against age discrimination as well as the Constitutuion and 

By-Laws of the National Marine Engineers' Beneficial Association 
[hereinafter MEBA] . 

II. 

JURISDICTION 

1. Plaintiff is a citizen and resident of the State 
of New York. 

2. This action arises under sections 623(f)(2) and 
623(c) of the Age Discrimination in Employment Act of 1967, 29 
U.S.C. 5621 et. seq. The matter in controversy exceeds, exclusive 
of interest and costs, the sum of ten thousand dollars. 

3. Jurisdiction is also conferred on this court by 
29 U.S.C. 626 and 28 U.S.C. §1331. 

4. Plaintiff's action for declaratory and injunctive 
relief is authorized by 28 U.S.C. SS2201, 2202, and Rule 57 of 
the Federal Rules of Civil Procedure, which relates to declaratory 
judgments and remedies, and Rule 65 of the Federal Rules of Civil 
Procedure, relating to injunctions. 

III. 

PLAINTIFF 

1. Plaintiff is a marine engineer. He has been a 
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member of Defendant union for over 30 years and is a participant 

# 

in the Defendant MEBA Pension Trust Plan. 

IV. 

DEFENDANTS 

1. The Defendant MEBA Pension Trust is the Marine 
Engineers' Benevolent Association Pension Trust Fund of the Na- 
tional Marine Engineers' Beneficial Association. 

2. Mildred E. Killough is Administrator of the MEBA 
Pension Trust and is responsible for its administration. 

V. 

STATEMENT OF FACTS 

Plaintiff is a marine engineer. As such, he must be 
licensed by the United States goverioment and be a member of the 
Defendant Union in order to practice his trade. He has been a 
member in good standing of the National Marine Engineers' Bene- 
ficial Association [hereinafter MEBA] and of the pension trust 
fund created by said union for more than thrity years. 

In 1964, Plaintiff had accumulated twenty years of 
pension credit. He was 46 years of age. He elected to receive 
pension benefits from the fund under the "swinging door" policy 
then in effect. 

The "swinging door" policy permitted members to receive 
pension benefits for a period of time and then return to full- 
time work, provided only that they did not finally retire and 
had continued to be "available for work" during the time benefits 
were being drawn. The "available for work" requirement could be 
met either by regular registration for work or by continuance 
of membership in the union. MEBA Pension Trust Regulations, Ar- 
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tide III, S5(A). 

Solely in reliance upon thf» i j 

upon cne swinging door” oolicy, 

the elected to temporarily cease worhln, and to draw 

pension benefits. Par from retiring, he meticulously preserved 

his union membership and thus his "availability for work." 

This distinction was expressly recognized in MEBA Pension Trust 

egulations. Article ll. jU, which provides: 

rllL‘iS"ai';mployenr wSr’ 

And further eSplo^ent abo^S "“Pl^tely from 
ted under the laws of th.» n vessel documen- 

other country orfbofJ f any 

collective bargaining agreLent^of 
and provided further^the of the Association 

with the Plan sadsfactorf^Hi^?"®® deposited 
he has withdrawn from proof that 

tion and has surrendered m the Associa- 

the appropriate Slver^enJ^^S?;?-'’*'’"* 

hy ret i ^ POAition 

y retaining union membership, m iges, he exercised his right 

to return to worh as provUed for in Article ll, „4 of rhe 
Regulations : 

(Ar^A°PeisionerMv‘^e^”’' •’ENSIONERS. 

trt --“iverthfpe^:* 

his re-employiSent?" ‘•'e date of 


Plaintiff relied upon the Regulations in effect when 
he stopped working in 1964, when he paid • 

dues from 1964 

o , and When he returned to work in 1968. None of the 

witltr"" negatived his understanding, m 1970 , 

warning, the trustees of the defendant MEBA Pension 
Trust adopted a resolution cancelling pers^eion to return to worR, 

A -'I 


This had the effect of making Plaintiff's temporary cessation 
of employment in 1964 a binding permanent act of retirement. 

The resolution also required all workers in Plaintiff's class 
to surrender their merchant mariner's document, sign a declara- 
tion of retirement, and withdraw from MEBA union membership. 

on February 11, 1972 , Plaintiff was placed in retire- 
ment pursuant to the resolution. 

The National MEBA, the American Maritime Association, 
and other employers have for several years been giving assistance 
and are now giving active assistance to younger persons in ob- 
taining employment aboard vessels in preference to older 
persons by operating a training school for persons desiring to 
become marine engineers. While these younger persons remain 
students at the training school, and upon their graduation, they 
are discriminatorily assisted in finding employment aboard vessels 
in preference to older marine engineers, the same being accom- 
plished through discriminatory operation of a joint employer- 
union hiring hall. Moreover, the MEBA receives an initiation 
fee of one thousand dollars for each new member. 

The motive and Intent of defendants in passing and 
applying the 1970 resolution is to prematurely retire workers 
Of Plaintiff's class in order to facilitate the recruitment of 
new workers for the profit of the defendants. 

This matter is not within the jurisdiction of the New 
York state Human Rights Division, as per the decision of that 
agency rendered December 23, 1971 . 

Plaintiff has exhausted his administrative remedies 
under the Age Discrimination in Employment Act of 1967, 29 U.S.C. 
5621 et. seq. On July 19, 1972, a notice of intent to sue was 


sent to the Secretary of Labor. More than sixty days has elapsed 
since said notification was sent. 

VI. 

CLAIMS FOR RELIEF 


FIRST CLAIM FOR RELIEF 

The course of conduct of Defendants violates the pro- 
visions of the Age Discrimination in Employment Act of 1967, 

29 U.S.C. SS621 et. seq. Section 623(c) of the Act provides in 
part: 

"(c) It shall be unlawful for a leUaor 
organization. .. (2) to limit, segregate, 

its membership, or to classify 
or -tail or refuse to refer for employ- 
ment any individual, in any way which would 
deprive or tend to deprive any individual 
of employment opportunities, or would 
limit such employment opportunities 
or otherwise adversely affect his status 
as an employee or as an applicant for 
employment, because of such individual's 
age; (3) to cause or attempt to cause 
an employer to discriminate against an 
individual in violation of this section." 

Section 623(f) of the Act provides: 

It shall not be unlawful for an employer, em- 
ployment agency, or labor organization - * * * 

(2) To observe the terms of a bona fide senior- 
ity system or any bona fide employee benefit 
plan such as a retirement, pension, or insur- 
ance plan, which is not a subterfuge to evade 
Of this Ac t..." fEmph^g^g 

The actions of defendants in passing the 1970 resolution calling 
for resignation from the union and surrender of merchant mariner's 
papers constituted an attempt to circumvent the purposes of the 
Act by imposing a retroactive mandatory retirement upon Plaintiff 
based upon a decision to leave worJc temporarily under existing 
regulations and practices. This scheme is not in furtherance of 
the interests of older employees, but is rather an attempt to force 


them out piremeturely in order to make room for young newcomers 
who pay high initiation fees. 

SECOND CLAIM FOR RELIEF 

Plaintiff stopped working in 1964 under a system which 
permitted him to return to work upon election. In 1968, he ex- 
ercised his right to return to work. In 1970, a resolution was 
passed which had the effect of making Plaintiff's 1964 decision 
to stop working a binding election to retire permanently from 
his profession, at the age of 46. Defendants' actions in passing 
and applying the 1970 resolution to Plaintiff constituted a breach 
of the pension agreement between Plaintiff and Defendants. 

THIRD CAUSE OF ACTION 

t 

The actions of Defendants in 1970, taken after Plaintiff's 
open and reasonable reliance upon Defendants' earlier "swinging 
door'' policy, are unlawful under the doctrines of ordinary estoppel 
and promissory estoppel, and therefore cannot be enforced against 
the Plaintiff. 

FOURTH CAUSE OF ACTION 

Article 6, S6 (b)(1) of the 1970 Constitution of the 
National Marine Engineers' Beneficial Association assures full 
and equa* rights among the membership within Pension Plans. 

Prior to the Defendants' demand that Plaintiff submit 
his Merchant Mariner's License, Plaintiff satisfied the eligibility 
requirements for membership in the National MEBA as set forth in 
Article 3, Sl(c) of the National Constitution. See Appendix A. 

Prior to the involuntary termination of his membership 
in December, 1971, Plaintiff had met all of the requirements for 
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membership in good standing as set forth in Article 13 of the 
National MEBA Constitution and in ARticle 7 of the Constitution 
for Districts. See Appendix B. 

Prior to the involuntary termination of his membership 
in the MEBA, Plaintiff's membersip status was in accordance with 
the provisions in Article 20, §8 of the By-Laws of District No. 

1, MEBA. See Appendix C. 

The circumstances surrounding the Def/endants' demand 
upon Plaintiff that he retire from Marine Engineering and resign 
from the MEBA constituted a clear vioaltion of the Constitution' 
of the National and District Associations and of the By-Laws of 
District No. 1, MEBA. 

FIFTH CAUSE OF ACTION 

Plaintiff is subject to Article II of the MEBA Pension 
Trust Regulations, rather than to Article II-A, since his pension 
bec 2 une effective prior to June 16, 1968. 

Plaintiff was not at any time prior to 1971 in retire- 
ment as defined in Article II, §13 of the MEBA Pension Trust 
Regulations. ' 

Plaintiff's actions prior to December, 1971 were in com- 
pliance with Article II, S14 of the MEBA Pension Trust Regulations. 

^^ticle II, §14 of the MEBA Pension Trust Regulations, 
which provides for the Re-Employment of Pensioners, contains no 
language which limits or conditions said re-employment except 
for the loss of pension payment during the period of re-employment. 

Defendants' revocation of permission to Plaintiff to 
return to work was a clear violation of the MEBA Pension Trust 
Regulations, and said revocation was to the substantial detriment 
of Plaintiff. 
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VII. 

PRAYER FOR RELIEF 

WHEREFORE, Plaintiff respectfully prays, on behalf of 
himself, that this Honorable Court: 

1. Assume jurisdiction of this cause and set this case 
down promptly for a hearing. 

2. Enter a final judgment pursuant to 28 U.S.C. SS2201 
and 2202 and Rules 54, 57 and 58 declaring that the revocation 

of the permission and refusal of continued re-employment to 
Plaintiff JOSEPH de LORAINE contravenes the provisions in SS623 

(c) (2) and 623 (f)(2) of the Age Discrimination in Employment 
Act of 1967. 

3. Enter a final judgment pursuant to 28 U.S.C. SS2201 
and 2202 and Rules 54, 57, and 58 declaring that the revocation 
of the permission for re-employemnt to Plaintiff violates the 
Articles of the National and District MEBA Constitutions before 
mentioned as well as the 1971 By-Laws of District No. I, MEBA. 

4. Enter a final judgment pursuant to 28 U.S.C. SS2201 
and 2202 and Rules 54, 57 -bud 58 delcaring that the defendants 
were estopped from revoking the permission granted Plaintiff to 
return to work because of their previous actions and because of 
Plaintiff's reliance upon said actions. 

5. Enter preliminary and permanent injunctions, pur- 
suant to Rule 65 of the Federal Rules of Civil Procedure en- 
joining Defendants, their successors in office, agents and 
employees, and all other persons in active concert and participa- 
tion with them from refusing to reinstate Plaintiff JOSEPH de 
LORAINE to membership in good standing in the National MEBA 

and to his status as a non-retirement pensioner eligible for 
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re-employment in accordance with the Regulations of the MEBA 
Pension Trust. 


6. Pursuant to Rule 54(d) of the Federal Rules of 
Civil Procedure allow Plaintiff his costs herein and grant him 
five hundred thousand dollars in d 2 unages, both compensatory and 
punitive, and grant such additional or alternative relief as 
this Honorable Court may deem just, proper, and equitable. 

VIII. 

JURY DEMAND 

Plaintiff respectfully demands a trial by Jury. 

Respectfully submitted. 


2095 Broadway - Suite 304 
New York, New York 10023 
(212) 595-1340 


E. JUDSON/ JENNINGS 
Attorney for Plaintiff 
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ativancement. 

a' jurisdictional riffhts of th« 

Article Three 
Eligibility for Membership 

esss 

(a) ^1 marine engineere who have been 

Bureau of Marine In- 
spection, U.S. Coast Guard to servp »« 

''®ssels of the United States 

(b) Marine engineers rcgularlv serving on 

niotor viSels operainff ij 

inland waters where license reouVe" 
thl"Rn^®'® establiah«|‘by 

N.»i>S“. 

(c) engineer whose United States 
marine license is valid, though he In. 

memberlhip.^"'’ ** 

(d) Persons holding an operator's cerlifi- • 
cate, or having actually been cmploved 

craft and hav- 
ing known qualifications as a diesel 


*. •» - * ^ 
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“majority vote” or “majority vote of the Ev 
ecutive Board” shall mean a majori y of T£ 
votes actually cast. 

"n^embership action” 

• votA nTtvl" same as the term “majority 
vote of the membership. 

Inh I' u® ‘^® 0^ «ny office or 

*®‘ these 

By-Laws, all references thereto and the pro- 

vjsmns concerned therewith shall be deeLd 
^ applicable to whomever is duly 

actinsr in such otiice or job. ^ 

"^he “Election Year” shall be 
fn Calendar year prior to 

"’hich elected cfficiaU 
and othbr elected jobholders are requiered to 

dIS 

‘^^®J.®r"' "membership book" 
avM ”’®®’l ?py otficial certificate issued as 
ovidence of Union membership. 

Section 10. The term “Headquarters” un 
in New Yoik! the office 

Section 11. The term “National Constitu- 


IS 


I 

I 


legitimate costs incurred by 

• him in his detense. If the final decision 

accused, he shall be deemed 

■ «Vf.Pended or removed fSm 
®*’ position in accordance with the 

“ Executes Commil! 

• birred tlismissal shall be 

oarred from holding: any office nositinn 
; employment in the XntiinSi A««"^n 

'• ABc'cl'id" n I'iel’ility Not 

^ ‘Incision rendered in favor of or 

thfs ‘‘’e-Provision of 

tins ^riicie snail not in any wav nffenf k{> 

the^lly ^the^N r a'^'* liability unde? 
tSlt * ^^ational Association or Dis- 

.Article TJiirleen ’ • ' 
Highls and Duties of Membership 
. ®®ation 1. Genera] Rights fa] AH mo’m 

this and other articles of this Consthutinn 
and In the Constitution and By-Laws of th» 

, . respective Districts includinff\hr right Jo 

■ candidates, to vote in electSns Ir 

• extend membership meetinirs • 
and to participate in the deliber Jtbls aS 

. voting upon the business, of such 

’ reason^Ie rules and regulations 

; ' fPPropnute Constitution and By-Laws 

• ensemble freely with othi mem- 

opfnionl 

•«e>™ upon con'didaLrik “onroS^i, 
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! ^ 

I upon any business properly before the meet- 
ing, sub:ect to the Organization’s established 
. _ and ceasonable rules pertaining to the con- ' 
duct of meetings; provided that nothing 
herein set lorth shall be constituted to impair 
the right of the National Association to adopt ' 

• •■•'and enforce reasonable rules as to the resnon- 

’ sibility of every ’member toward the Organi- 
zation as an instituti'm, and to his retVaining 
from conduct that 'would interfere with its 
performance of its legal or contractual obli-' 
gallons. Any member falling within Section 

I 1(d) and Section 3 of Article Three shall 
; ■ have a vofee and vote only on such questions 

I . in which he is directly affected. Other mem- 

bers shall not have any voice or vote on ques- 

• tiohs affecting exclusively those member.s 
covered in Article 'Three, Section 1(d) and 

.. * Section 5. . ■ 

••(b) AH' members visiting Districts shall 
satisfy the District which they visit that 
they ^re in good standing. Visiting members 
panted such courtesy are advised that a 
' District meeting in executive session has the • 

• inherent right to exclude anyone other than 
officers and members in good standing of 

• said District during such meeting. Visiting •.: 

members shall be granted voice, but no vote, 

I ■ at membership meetings. 

• • 

(c) Members shall, however, be bound by 
the Shipping Rules of the District in which 
they seek emplo>'ment and such Shipping 
Rules may establish an order of priorities 
for filling jobs. 

Section 2. Genera! Duties, (a) All mem- 
bers are expected to do all in their power to 
. ^ — 
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maintain the interest, the life and usefulness 

provisions of all oucstandinz 
collectue baigainins: agreements of the Xa- 
xS Association or. of any District, under 

ihllf fr. F *^'o member 

shall traduce. -slander, or -.vinfullv or m.ali- 

^’ttional Association, any 
District, or any member thereof in any way. 

(b) Members' charged with violations of 

wherrthi°nffi^^ District 

where the offenp has oeen committed in ac- 

procedures provided in its 
Constitution and By-Laws. .• * 

-Section. 3. 'Good Standing. Payment of ■ 
■ member shall be deemed in good 

standing unless his dues are fully paid up to 
and through the current quarter. Any mem- 
ber who shall be in arrears on his dues for a 
period of one year shall be dropped from 
■' otherwise ordered by the 

.District, but in no case may such a member 
, be retained oa the membership rolls if he is 
in arrears for over two years’ dues. 

Section 4. Good Standing. Fines and 

is ?n arrets 

to V Other indebtedness 

National or District, and who does 
hf ^ same wUhin one month, shall before 
/being suspended or dropped have charges 
tried in a manner provided in 
this Constitution, Appendi.\ Article Nine.' 

fl nu/ir f Jtch’stalemenf. Any member of ’ 

dropped, or expelled . 
xrom membership in accordance with the pro-. 

68 


« • ^ • • • • 
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vision of the Constitution, can only apnlv for 
■ to the District from whS h- 

r member laifu 

subiAct I", this respect shail be 

subject to charges, and it after a due hea’-in~ 

. as provided m this Constitution, such fact is 
■ tof'eit all monies paid on “he 

*' application and be excelled iron 
- •• “'u* the National O.’fice shall be 

?ftr t®ct. The reinstatement fee 

th^^fnd^iS oWlt |i®‘‘ ahall be one 

inousand ($1,000) dollars, p us three mon-ha' 

.I^opped members, who have worked** under 
, the aMthority of their license whSe in i 
• ^H*****t* Status shall be required to pav dues 
' ?Sn "'•.hile so working, in add?- 

talh??."' ' ,haU IffiSd 

Section 6. Withdrawal. 

who have paid all of the in- 
debtedness and apply in writing for a with 
. drawal, may be granted the same ' 

is:; 

f America, or othenvise serves in a war or 




AFFIDAVIT 


72 CIV 4427 H.R.T. 


MILDRED E. KILLOUGH, being duly svorn, deposes and 


says: 

1. I am the Administrator of defendant Marine 
Engineers' Beneficial Association ("MEBA") Pension Trust 
("Pension Trust") and make this affidavit in support of defend- 
ants' motion for dismissal of the complaint or for summary . 
judgment, pursuant to Rule 12(b)(6) and Rule 56(b) of the Federal 
Rules of Civil Procedure. 

2. As is set forth more fully below and in defendants' 
accompanying memorandum of law, defendants' motion is based on 
the following grounds: 

a. Plaintiff is barred from bringing this 
action by reason of his failure to comply with 
the statute of limitations set forth in the Age 
Discrimination in Employment Act of 1967, 29 
U.S.C. SS621 et seq. ("the Act"), the statute 
pursuant to which this action purports to 

have been brought. 

b. Neither the defendant Pension Trust nor I 
have at any time been an employer of plaintiff. 

Nor is either defendant an employment agency or 

a labor organization. Accordingly, neither defend- 
ant is subject to the provisions of the Act 
upon which plaintiff's claim is based. 

c. The action of the Trustees of the Pension 
Trust, concerning which plaintiff complains, 
was taken pursuant to the terms of a "bona 



k-xo 




fide employee benefit plan," and thus is 
immune from challenge under the Act. 
d. On the undisputed facts, the action taken 
by the Pension Trusts' Trustees with respect 
to plaintiff did not discriminate against 
him on the basis of his age. • 

Plaintiff's Action is Barred by the 
Applicable Statute of Limitations. 

3. The Age Discrimination in EImployment Act bars 
an individual from commencing a civil action until he has 
given the Secret?iry of Labor at least 60 days’ notice of his 
intention to file such action. The Act further requires that 
this notice to 'the Secretary be given "within three hundred 
days after the alleged unlawful practice occurred or within 
thrity days after receipt by the individuals of notice of 
termination of proceedings under State law, whichever is 
earlier. " 

4. On or about April 8, 1971, plaintiff filed a 
complaint against the defendants herein with the New York State 
Division of Human Rights. As he does now in this Court, 
plaintiff alleged before the State Division that the Trustees 
of the Pension Trust had discriminated against him on the 
basis of age by revoking, effective April 1, 1971, permission 
formerly granted to him to return to covered employment from 
retirement status. Plaintiff asserted that such revocation was 
a violation of the Human Rights Law of the State of New York. 

5. On May 20, 1971, the State Divison dismissed the 
complaint, holding that there was no probable cause to believe 
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that the respondents named had discriminated against plaintiff 
in the manner alleged. A copy of that decision is annexed hereto 
as Exhibit A. 

6. Plaintiff appealed to the State Human Fights 
Appeal Board/ which/ on December 20 , 1971/ affirmed the decision 
of the State Division. A copy of that decision of which plaintiff/ 
on information and belief/ received prompt notice, is annexed 
hereto as Exhibit B. 

7. As the complaint (§5) in this action indicates, 
plaintiff did not file the statutorily-required notice with 
the Secretary of Labor until July 19, 1972. Since that filing 
was not made within 300 days after the alleged unlawful practice 
occurred (i.e.; on April 1, 1971), nor within 30 days after 
plaintiff received notice of the terniination of state proceed- 
ings, plaintiff is barred from bringing this action. 

Defendants are Expressly Excluded from 
the Prohibition of the Act. 

8. The Act prohibits discriminatory employment 
practices of employers, employment agencies and/or labor 
organizations. $623, subds. (a) -(c). Neither the Pension Trust 
nor I now employs or ever has employed plaintiff or any other 
marine engineer. Similarly, neither the Pension Trust nor I 
acts as an employment agency. We do not establish qualifications 
for employment in the maritime industry, refer marine engineers 
for employment, or expel individuals because of their age. The 
sole function of the Pension Trust and myself is to provide and 
administer a pension fund. Therefore, we have not and could not 
vidate the Act. 
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9. Furthermore, neither the Pension Trust nor I Is 


the agent of an employer, employment agency or labor organization. 
Trustees of a pension or welfare plan, while perhaps being appoint- 
ees of an employer or a union, are separate and distinct from 
them. The legal basis for this Is stated In defendants' 
accompanying memorandum of law. 

10. Moreover, the Pension Trust's retirement plan Is 
expressly exempt from the application of the Act. Section 623 
(f) (2) of the Act exempts from the application thereof, a bona 
fide retirement plan or system so long as It Is not a subterfuge 
for unlawful discrimination: 

" (f ) It shall not be unalwful for 
an employer, employment agency, or labor 
organization — 

...(2) to observe the terms of a bona 
fide seniority system or any bona fide 
employee benefit plan such as retirement, 
pension, or Insurance plan, which Is not a 
subterfuge to evade the purposes of ‘•.his 
chapter . . . . " 


Defendants Did not Discriminate 
Against Plaintiff Because of Age . 

11. The regulations of the Pension Trust have, since 
Its Inception In 1955, required that In order to be eligible for 
a pension "an Employee must withdraw completely from any further 
employment" In seagoing occupations In the maritime Industry. 

A copy of the relevant sections of the 1955 regulations Is 
annexed hereto and submitted as Exhibit C. 

12. When the plaintiff applied for a pension In 
May, 1964, the regulations similarly provided that "tt]o be 
considered retired an employee must withdraw completely from 
any further employment" In seagoing occupations In the maritime 
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industry, a copy of the amended definin 

September 12 , 1962 and if ° adopted 

and in effect 

retirement in May 1954 • 

...... .. 

1955 regulations ' ' those parts of the 

g lations annexed as Exhibit c. 

13 . The regulations still require an en,ni 

^ employee to 

retire completely from further seaoo.„ 

dition rf agoing employment as a con- 

<* pension eligibility. This provision is 
hereto as Exhibit E. 

MEBA prevent the 

pension, which is available after 20 years of service 
irrespective^ of aae k • vice, 

= 2®» from being used, in eff^of- •• 

-nt compensation, or Supplemental income - su^h 

the pension would vastlv 

vastly increase pension cost- 

the Pension Trust fmm Pi^event 

irust from providing benefits Ate- 

"cnerits at present levels 

-rine engineers who are bona fide retirees. 

15 . If a pensioner could return «- 

able or when he decided tl ZlkHZTol 

a large number of employees with 20 ylarl oTsIrvIUlo"!" ' 

undoubtedly elect to y i would 

y elect to receive pension benefits wither 
intending to retire Th< without actually 

^ retire. This would suhstay*..! is 

amount of funds in th d * ^ diminish the 

funds in the Pension Trust available to oav „ • 

to employees who do retire ana w Pensions 

retire and who do not se^ak . 

as a form of unemployment compensation t e pension 

The requirement that the emplo ” income. 

further seagoino ® 0 ">Pletely from 

going employment prevents such use of the o • 

Plan, limits its availability to bona fide 

bona fide pensioners and enable. 
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tht= Pension Trust to use its limited funds to provide them -ith 

more adequate pensions, it does not reflect any discriminatory 
intent of any kind. 

16. Plaintiff was born on May 31, 1918. in May, 
1964, at age 45, he had acquired 20 years of service credits 
and voluntarily notified the Pension Trust that he had decided 
to retire. In accordance with the requirements of the Pension 
Trust's regulations, he executed a "Declaration of Retirement 
from Marine Industry," a copy of which is annexed hereto as 
Exhibit F, in which he stated that: 

"I, Josep.h do Loraine, hereby 
that I have withdrawn and 
shall remain completely withdrawn 
during my retirement from any employ- 
ment aboard any vessel documented 
under the laws of the United States 
or aboard any vessel covered by any 
bargaining agreement with 
the Association and any employment in 
the Association Locals or Plans. 

* * * 

A return to employment as noted 
above, without written permission 
from the Trustees, shall be penalized 
in accordance with MEBA Pension .•'rust 
Regulations. " 


He thus became eligible for and began to receive a pension of 
$300 per month. 

17. The Pension Trust Regulations had, since the 
inception of the Trust, provided that a pensioner may return 
to employment without penalty if he obtained the consent of 
the Trustees (Exhibits C and E, Articles II and II-A, S14(A|), 
Pursuant to these regulations, in February, 1968, plaintiff 
sought and obtained permission of the Trustees to return to 
employment as a marine engineer. There was at that time a 
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great increase in need for ships and crews to man them in order 
to supply United States armed forces in Vietnam, and pensioners 

were granted permission to return to employment in view of the 
national emergency. 

18. On December 16, 1970, the Trustees adopted a 
resolution, annexed hereto as Exhibit G, which recited that 
"the emergency need for Marine Engineers brought about by the 
Vietnam War no longer existed" and provided that"each per- 
mission heretofore granted by the Trustees to a pensioner to 
return to Covered Employment" shall be terminated effective 
April 1, 1971, or at the end of any voyage on which the 
engineer was then sailing. Pursuant to the resolution, I 
notified the iJlaintiff by letter dated January 25, 1971, that 
the Trustees' permission to return to employment had been 
terminated effective April 1, 1971, or at the end of a then 

existing voyage. A copy of that letter is annexed hereto as 
Exhibit H. 

The resolution did not distinguish or discriminate in any 
way among pensioners because of age. 

Plaintiff's Remaining Claims Fail if 
the Federal Claim Arising Under the 
Act is Disposed of at the Outset and 
Becuase the Pension Trust is not an 
Agent of the Union. 

19. As shown by the accompanying memorandum of law, 
plaintiff's second and third cause of action allege violations 
of common law actionable under state law. However, the doctrine 
of pendent jurisdiction does not give this Court jurisdiction 
over these claims if the federal claim is dismissed before trial. 

20. Plaintiff's second and fourth causes of action 


allege claims growing out of his Union membership. The Union 
is not a defendant herein. Furthermore, the Pension Trust is 
a separate entity and trustees of pension plans are separate 
and distinct from the union whose members receive pension 
benefits, and cannot be consideicd to be the agents of the 
Union, as defendants' memorandum of law demonstrates. 

WHEREFORE, it is respectfully requested that defen- 
dants' motion be granted in all respects. 


MILDRED E. KILLOUGH 

Sworn to before me this 
12th day of December, 1972. 

Notary Public 
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Cflse No. Ia-CA-1158-71 

Central CA-23843-7lj Joseph DcLorctno va. National Karine Engineero 

Beneficial Association; Anerlcan Marltlrae Asooclctlon, 
MESA Pension Trust and Klldred Xlllough. Adalnlutrator 


On April 8, 1971, Joseph DcLorainc, who is 52 years of age, filed a verified 
cccnplalnt with the State Division of iluman Rights charging the above*-naa;ed res* 
pondento with an unlawful discrlolnatory practice relating to employment by 
debylng him equal terms, conditions and privileges of employment and union me 3 »- 
bershlp because of bis age, in violation of the Human Rights Low of the State of 
New York. 

After Investigation, the Division of Human Rights dotcriilned that there Is 
probable cause to believe that the respondents have engaged or are engaging 
In the unlawful discriminatory practice ccaplolncd of. The complainant did rot 
apply to the respondents for employment, aa alleged, but for referral for employ- 
ment as a marlno engineer aboard vcscclo owned and operated by various companies. 
The investigation showed thnt the HEBA Trust has been In existence since 1955 
and provides that a member nay retire, after 20 years of \fork as a marine engineer, 
at a full pension Irrespective of age. Tlie complainant had elected to retire iu 

1964 on a full pension and agreed not to return to wot!^ as murine engineer unless 

< 

he returned the pension moneys he hod received as provided In the Pension Trust. • 
He did not return kls penolou uoncys. The resolution passed by the Trustees on 
Decwjbur 16, 19''C. .rulnatlug permission heretofore granted pcoslonero to 
return to work \aid/ r the Collective Bargaining Agreemeut applied to all 
usrlne engineers regardloso of age. Tlierc wan no credible evidence to chew that 
the ccriplblnant had been denied referral for caploynent or union ne^erchln 
because of hlo rgc. 

Upon the foregoing, the couplslnt lu ordered dinmlcsad and tha fllo lo 
closed. 
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Cfioe No. la-CA-ll58-?l 
Central &’i-23848-7l 
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The coaplalnant or any party to tl.o proceeding before the Divlalon way 
appeal thle order to the State Human Righta Appeal Board, 250 Broadway, New York, 
New York 10007, by filing a notice of appeal within fifteen (15) days after 
the date of the nailing of this order. 

DATED: 2 Q STATn DIVISION 0? HUHAN RIQITS 

B y V . ^ 

Albert Ucrchlck, Regional Kanager la 

To: Mr. Joseph DcLoraine 

59 Verbena Drive 
Comoack, Hew York 11725 * 

cc: Burton H. Holl, Eoq. 

401 Bx'oadway 

Hew York, New York 10013 

.To: Hational Marino Engineera Beneficial Aseoc. 

17 Battery Place 

Hew York, Hew York 10004 

Att: Mildred Sillough, Adaiciotrator 

cc: Morton M. Kanckor, Eaq. 

Proskauer Rooe Goetz end Hcndleaolin 

300 Park Avenue 

Hew York, Hew York IC022 
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■ / ■* ■ APPpvL NO, 902 y ,:. , ,. 

■' ••y' The above-entitled appeal having come on to bo heard 

• the Honorable Irma Vidal Santaella on the 7th day- of ' ' ’ 

V October 1971, and Joseph De Loraine, compiainant-appel lant ' 

•V,'- appeared by his Attorney Burton H. Hall, Esq.'.,’ who ’ . ■ . ' 

• ** '/•* ' « * *•.* 1 *'. ♦.••**•* ;•*, 

submitted a brief and argued on behalf of complainant-appellant, 

. ' and Respondent National Marine Engineers Beneficial Associatibri t 

V having appeared by Donald Klein, Esq.,’ who submitted a brief •' 

.^Dd argued on their- behalf and Respondent American Maritime 

; Association, having made a special appearance by Andrew E. Zelman, 

• • Esq., who submitted a brief and argued on their behalf, and 

• • • « • i 

. Respondents MEBA Pension Trust and’Mildred Killough,. having "• 

*.* » * * , • • 

appeared by Morton Maneker, Esq., v;ho submitted a brief and 


argued on their behalf, and the State Division of .Hurnari ’Rights'' •, 

• • • . • ..-VJ*' • 

having appeared by Henry Spitz, Esq. , General Counsel, by * 

•* * * i * 

Alan J. Saks, Esq. , Associate Attorney, who submitted a Memorandum 
of Law and -submitted on the 'record, and'.' the Board having reviewed 
the record and having considered t}»e briefs and arguments of the 
parties, and 'having decided that the Order appealed ‘from as ’ 
modified ‘-is not arbitrary or capricious, it is 

Or.DERED that the complaint as to Respondents /vr.erican 
liaritime Association, MEBA Pension Trust ahd Mildred Killough, •* 
Administrator should be and tl«e same is hereby dismissed, it is 


• i- 

'/*' */ 

#/• • 

k •* S 


, Exhibit A 

,-.-31 


‘ ORDERED that the Determination and Order of the • 

' * y ■ • ' . . . * » . , 

Si.ate Division of Hunan Rights as to Respondent National Marine 

Engineers Beneficial Association made herein on the 20th day 

of May 1971 1 as modified liorein# be and the same hereby is in ' ■ 

all other respects affirmed. • 


• - • * 
Dated’: December 23, 1971 

TO: 

(fJeo list attaclied) 


S'r\Tr>,iyJMAIJ Rlf^i-^ appeal board 

r ' i) *■ : .’■! 

^ J . Edward Cm*;;ay , 'cha"j_';ran 



OI^DER, appeal no. 902 


Mr. Joseph DeLoraino 
2608 Briggs Avenue 
c/o Boclzak 

Bronx, New York 10458 

Burton H. Hall, Esq. 

401 Broadway 

New York, n.Y. 10013 

Bonoficial Assn. 

New York, N.Y. 10004 

New York, N.Y. 10004 

Att: Donald K. Klein, Esq., of Counsel 

MEBA Pension Trust 
17 Battery Place 
New York, N.Y. 10004 

Att: Mrs. Mildred Killough, Administrator 

3Srp,a?rAvenSe°°'‘' '■‘"''''=l=°hn 

New York, N.Y. 10022 

Att; Morton Manekor, Esq., of Counsel- 

New York, N.Y. 10036 

Att: Andrew E. Zelman, Esq., of Counsel 

Co.-runissioner Jack M.' Sable 
Division of Human Rights 
2/0 Broadway 
Now York, N.Y; 

Henry Spitz, Esq. 

Division of Human Rights ’ 

270 Broadv/ay 
New York, N.Y. 




DECISION 
APPEAL NO. 992 

This is an appeal from a Determination and Order after 
Investigation of the State Division of Human Rights dismissing the 
complaint which charged the above-named respondents v/ith an 
unlawful discriminatory practice relating to employment by denying 
complainant-appellant equal terms, conditions and privileges of 
employment and union membership because of his age. ’■ 

Complainant-appellant (hereinafter referred to as appellant) 
alleges in his verified complaint that on December 15, 1970, the 
trustees of respondent MEBA Pension Trust adopted a resolution 
purporting to limit the rights of certain beneficiaries who had 
previously accepted pensions from the MEBA Pension Trust and then 
had returned to work as marine engineers with the consent of 
respondent MEBA Pension Trust. ' 

He* further alleges that on January 15, 1971, respondent 

MEBA Pension Trust sent him a letter with certain forms demanding 

his withdrawal from employment and from membership in respondent 

union NM.EBA on April 1, 1971. 

*• • 

He clain'iS that tlie December J970 resolution afforded 
younger members preferential treatment on the basis o*f ago by 
barring ffom employment and from union membership older members. 

He alleges that ho is 52 years of age and that he 
v/ill be compelled to withdrav/ pcrrianontly from eiuployment and ' 

from union membership on April 1, 1971, under the threat of losing 
his future pension rights because of his age. 




r 


He charges respondent National Marino Engineers 

Heneficial Association, rosponOent i^erican Maritime Association. 

. respondents MEOA Pension Treat and Mildred Killough. Administrator. 

vilth actionable discrimination in violation o' th- .. „• _ 

cii.ion Oj. tno Ilurjfjii Rights L;»w. 

After dismissal of the complaint with a finding of no 

probable cause, appellant filed a timely appeal with this Beard 

on dune 1971, „Aerein he contends that respondents, through • 

the subterfuge of a retirement policy, have unlawfuliy discriminated 

against him and other espensioners- as a class - who had returned. 

to employment through an -open door policy previously i'n t6rce 

rn that the December 16, 1970 resolution ordered ,11 older employee 

members of that class to retire permanently from work as of 

April 1, 1971 or be penalized by compelling them to return all 

pension funds received and to lose all future pension rights. 

The uneontroverted facts in the record, briefly stated, ' 
are as follows: 

. After 20 yeara of work as a marine engineer, appellant 
of his own free will, ducted to retire at ago « in Mny 196.. ' 

^ursuant to the torm.s of the r!EBA Pension Trust (rowSpondents ' 

lixhibit B and L, Article II ond Tta^ Ss. 

<nd aiA) he executed a "Declarntion 

of Retirement from Maritime Industrv •• 

inoustry, (respondents' Exhibit C) 

wherein ho clearly stated his ir'er* to 

Owen, to v/ithdraw completely 

from oaiployment and not to return to ce,. , • ' 

wa going employment except 

upon the written permission from the Tru.stecs .' ’ ' 
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Four years later, appellant sought pert,is=ion to' return 

to employment at a,e 49, and it v.as .-ranted to meet the -.-art-Te ' 

emergency ciused by the. reactivating of laid-up vessels for 

stratecical defe.n.se supplies for the United states Armed Forces 

an vxetnam in spite of a general decline in non-war <;or.nected 
.'ndritime business . 

in December 1970, the war needs for marine engineers no 
longer existed and to ti.at effect a resolution reciting that 

factor was adopted by the. Trustees revoking the consent granted . 

to pensioners effective April 1, 1971. 

At the Appeal Hearing, respondents American Maritime 
Association, MEBA Pension Trust and Mildred Killeugh, took the ' . 
position that the Division lacked jurisdiction. 


Thus, before going into the merits of the instant appeal, 
this Doard must first dispose of the jurisdictional issues ' 
raised by the above-mentioned respondents. 

With respect to respondent American 'Maritime Association, 
nowhere in the record could we find a scintilla of evidence’as to 
proper service of the subject complaint on American Maritime 
Association. Neither did we find evidence. to establish a ivaiver 
of the defense of lack of jurisdiction over American Maritime 
Association nor a general appearance on the merits which would 
warrant the inclusion of respondent America.. Maritime Association 
in the Determination and Order of the Division. 

In the absence of said evidence, that error’ is fatal 

in thnt not only does it violate the statutory procedure prescribed 

in Section 297.2 but also is repugnant to due process of law. 

« 




Thus, as to respondent ,Vrerioan Ka'ritin,e Associati^ the 
co.™iaint should have been dismissed for lack of jurisdiction 
oyer respondent An,erican Maritime Association. 

, With respect to the defense of leek of jurisdiction 
raised by respondents MEBA Pension Trust and Mildred KiUou,h, 
Administrator, the record shows that respondent MEB,V Pension Trust's 
sole function as it relates to appellant here, is to administer 

a pension fund and pres^ably, at no time it employed appellant in 
the discharge of that function. 

However, even' assuming without conceding that resjiondent • 

Pension Trust and its administrator were appellant's employers, 

le fact remains that the pertinent section on ago discrimination 

(296. 3-a) applicable to the Pension System administered by 

respondents here was enacted after the inception of MEBA 

retirement system in 1 , 55 , and as a matter of l.aw, th, subj'ect 

retirement system is exem,Jted from coverage of the Human Rights 
Lav/ . 

. Furthermore, there is nothing in the whole record to 

establish that the granting of the written permission to 

appellant here to return to work after retirement to meet a wartime 

emergency substantially modified or .-.mended the existing retirement 

policy to the point where it might have resulted in a de novo 

retirement policy after the enactment of Section 296. 3-a which 

In effect, then could have defeated the statutory exemption by ' 

bringing the new retirement system under the protection of the 
' Human Right.s Law. 


/I •• , 



Under those circumstances, it v/ould certainly appear 
that the Division lacked jurisdiction over the subject matter 
and that the defense raised by said respondents is valid and • 
with merit in that the retirement policy exemption contained in 
Section 296. 3-a is applicable to the instant appeal and accordingly 
the complaint should have been dismissed as to respondents 
MEBA Pension Trust and Mildred Killough, Administrator. 

As to the merits of the instant appeal, appellant's 
contention that the December 1970 resolution is aimed, at barring 
from future employment a class of older employees 'to; make more jobs 
in a declining job market available to younger 'union members, would 
appear to be without merit in light of the uncontrovertcd fact ’ * 
that appellant here, who had retired at 45 years of age and 
collected $300 per month was granted permission to return to 
work under a wartime emergency resolution four years later. The 
fact that at age 49 he was granted permission to return to work 
would appe'ar to negate his allegations of unequal discriminatory 
treatment because of his age three years later. 

Furthermore, there is not an iota'of evidence in the 
whole record to warrant a valid inference that the December 1970 
resolution was a sham to shield a policy against returning older • 
union members to work or to deny union membership in light of 
the fact that the pension rights negotiated by respondent union 
and vested in appellant wore available to all mcnibors of respondent 
union after 20 years of service - irrespective of ago. 




Neither doe^; the evidence elicited by the Division ’ 
would appear to warrant a finding that the resolution of 
December 1970 revoking the wartime emergency measure as it 
relates to appellant here was a subterfuge aimed atolder n^embers 
Of respondent union who had retired in that said resolution was • 

opted and uniformly applied by respondent union to all expensioners 

who had returned to work - irrespective of Ar-o , . ’ 

; ^ ccive or age - under a wartime 

emergency beyond the' control o£ respondent union. 

Here, we could find no animus toward older union membe'rs 
nor corraborativo evidence that would establish a systematic 
pattern of exclusion of older members by respondent' union or ' " 

discriminatory labor practices against cider union members by " ' 

affording privileged treatment to younger members at the "hiring - 
hall" of respondent union. 

The law is well settled that the Kew York State Human 
Hishts Appeal Board is limited in its review powers. Accordi.ngly , 
we are constrained to limit the instant appeal on the merits to the 
issue Of discrimination as to age and nothing in this .decision is • 
intended to determine the rights of the parties on'other issues, 

claims or other matters, that perhaps may exist’ bet^en' a^d among' 
the parties. 
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Thus, upon closG examination of the • , ” 

"°htd oust conclude that th ' ' 

roepondents i^etican ./itime isoCltr' 

-«hed Kilipu^h Should he dismissed 

hnd is hereby dismissed, and as to J-,sdiction 

Engineers beneficial / .-^P-Cent National Karine ' 

nerxcial Association, the 

arbitrary or capricious a i ^PPealed fro.-n is not 

P rous, and accordingly sh%,i i w 
^nodified herein. ^ should be affirmed as 


Dated: December 20^ 197] 


ST^ HUMAN rights APPEAL BOARD ' 

vrcal santreTraT>T 5 Srdln;g'., 5 ?„Tro-, 


TJio frhii • Sant^Tla— 1 

^ following members concur in thn f • 

nOM r -nd opinion. 

HON CONWAY 

l ow IllinST 

I'ON. ALDEitTS. I-ACETTA 


A-'iO 


■ ' section 13, reUrc'ont llnflncC . To Uo oonoKlcroc! rotlrod, nn Cnployoo 

nuot wltl,ai-ow conplotoly Iron nny turthoi- on,ploynont oboord nny vcoool 
doounonted under the lewd oT the United Gtetee or nbeerd any voeeel 
covered by any eelleetlve bnrualnlnu enreonent el the Aar.ee. atlen and 
any employnont In the Aeoeclatlen, Leeale or none, but .n no oven, 

■ ohall theae Ueculatlone be eenetrued to entitle an Tnpleyee to retire 

before aco 5S. ’ 

Section 1-i. nc>nnployne nt o f Panr. 1 one _ r j; ; 

•o (A) A Poncioncr nay return to •Covered Enployncnt and 

qucntly retire acaln on a poi.eion under this Plan with- 
out penalty except for the l.oss of pension paynont dur- 
inc the ‘period of ro-ouployr.ont , provided such Pensioner 
notifioo the TruotcoB in v/ritinc and receives the per- 
mission of the Trustees prior to the date of his rc- 

onployncnt, • 

. * CB> A Peneioner who roturnn to Coveroa Enploy...ont , upon 

eubnequent retlrenent. ohall net be entitled to any 
hlcher benetlt anount then that orielnally cotabllohed, 
except in the caoe of an eupleyeo who received an early 
■otlrenont' penmen. In ouch caoe the orlclnnl noathly 
benefit amounc will bo paid untill the excess of the 
total nov.- monthly benefit amounts over the amounts 


Exhibit B 
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iJXHirJiT 
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acluftlly palii aro equal to t)io total amount 3 pro"vlou».~ 
ly paitJ to hira aa oi early re. 1 1 rencr. t pc-nalor., after 
v/hirli tho now rionthly Uoncri.t as'-ouiit chall be paid, 

(C> P«?n;»7<;v tor r»»Mi?rn to Ci"n Kotico of no^on p? o yrir-nt , 

If a Pouclonor rctuvna to Snploymont forbidden by 
woct.ton 13 v/ithout v/rittor4‘ paruiuaion from tho Truatcoc, 
ho.’ohall bo oubjcct to tho fo.ilowir.f; po.naltlcs: 

. (1) )io cliall not bo ontitlod to parifion bonofito 

• for any ir.ontU durinc 'vliiob .Jio v/ao go oiaployed and for 
ulx additl'onal nontho; 

(li) }io Gball bo roqixlrod to return pension ar.:ovir.ta 
provioucly rocoived and faillnc to do r.o, chall not bo 
ontltlod to any furtV.cr benofite; and 

(3> Tho Trusieoo may, in tholr colo cSiscrotion, 
porr.anontly uicqualify bin fi*om any further boncflta. 
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/J'OJICfOT WO. 17. 

TO THE ■ • 

PXGULATIOWS OF niC M.E.B.A^ PHJSICJ TP.US^ - 

.1 

• ^ * 

of t ;;-2 f-EDA Pension Trust are hereby a^rcnded so 
that Section 13 of /vrticle II shall read as folloz/s: 

'Section 13, Retircrre.nt defined. To be considered : 

• • 

• • 

retired an enployee ri-ust v;ithdrow co.Toletcly from any 
* • • • 

• ; . further ernployrent aboaixl any vessel dccarented under 

• • 

the lows of the United States or obcord any vessel covered 

by any collective bnrpeininf. o;irue.vent of the /‘sscciaticn." 

• • 


. . Adopted: September 12, 1962 




EXHIBIT 


Section 13. RETIREMENT DEFINED. To be considered retired 
an Employee must withdrav/ completely from any further em- 
ployment aboard any vessel documented under the lav/s of 
the United States or any other country or aboard any vessel 
covered by any collective bargaining agreement of the As- 
sociation and provided further the Employee has deposited 
with the Plan satlsfactoi-y documentary proof that he has 
withdrawn from membership In the Association and has sur- 
rendered his seaman's papers to the appropriate Government 
authority. Any Licensed Engineer who has retired shall, pur- 
suant to Article IV, Section ^ heroin, provide the same docu- 
mentary proof that he has withdrawn from membership in the 
Association and has surrendered his seamen's papers to the 
appropriate Government authority. 

When an Employee qualifies for and receives a pension 
based in part on credits derived from employment as a Port 
Engineer, Port Electrician or Hull Inspector, retirement 
shall preclude any future service thereafter in the American 
Flag or Foreign Flag Marltlm.e Industry. 

Provided, hov/ever , that continuing membership in the 
Association shall be permlssable v;here the pensioner re- 
mains In employment covered by a collective bargaining 
agreement between the Association and an Employer which re- 
quires such membership as a condition of employment. 

SECTION I'l. RE-EMPLOYHEMT OP PENSIONERS. 

(A) A Pensioner may return to 'Covered Employ- 
ment and subsequently retire again on a 
pension under this Plan without penalty 
except for the loss of pension payment 
during the period of re-employment pro- 
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vided such Pensioner notifies the Trustees 
in writing and receives the permission of 
the Trustees prior to the date of his re- 
employment . 

(B) A Pensioner who returns to Covered Employment, 
upon subsequent retirement, shall not be en- 
titled to any higher benefit amount than that 
originally established, except in the case of 
an Employee who received an Early Retirement 
Pension. In such case the original monthly 
benefit amount shall be paid until the excess 
of the total new monthly benefit amounts over 
the amounts actually paid are equal to the to- 
tal amounts previously paid to him as an Early 
Retirement Pension, after which the new monthly 
benefit amount shall be paid. For the purpose 
of this paragraph, an Early Retirement Pension 
shall be deemed to include any pension given 
hereunder which was effective prior to the date 
that the pensioner comes within Covered Employ- 
ment as a Port Engineer, Port Electrician or 
Hull Inspector. 

(C) Penalty for Failure to Give Notice of Re- 
Employment. If a Pensioner returns to Employ- 
ment forbidden by Section 13 without written 
permission from the Trustees, he shall be 
subject to the following penalties: 

- 10 - 
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(1) He shall not be' entitled to 
pension benefits for any month 
durinc which ho was so employed 
and for six additional months; 

(2) He shall be required to return 
pension amounts previously received 
and failing to do so, shall not be 
entitled to any further benefits; 
and 

(3) The Trustees may, in their sole 
discretion, perm.anently disqualify 
him for any further benefits. 

(D) In the case of a Pensioner who is in Covered 

Employment as a Port Engineer, Port Electrician 
or Hull Inspector, he must exercise the option 
at the time he falls within said covered em- 
ployment of either complying with Paragraph A 
above or continuing with his pension payments 
but accruing no further credits. 

Section 15. CHAN'GE TO DISAHIl.ITY PENSION, A Pensioner shall 
be permitted to change his pension to a Disability Pension 
even though such disability commenced subsequent to his re- 
tirement date if ho meets the requirements for .such pension. 
This shall not apply to a pensioner who has retired on an 
Early Hetirenent Pension. 

- 11 - 
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ARTICLE V 

Amendment or Termination 

Section 1. AMENDilEIJT. The Trustees nay amend or modify these 
Regulations at any time in accordance with the MEBA Pension 
Trust and the Agreement and Declaration of Trust establishing 
the MEBA Pension and Welfare Plan, except that no amendment 
or modification may reduce any benefit rights which may have 
accrued prior to amendment, so long as funds are available 
for payment of such Leneflts. 

Section 2. ACTUARIAL REVIEWS. These Regulations have been 
adopted by the Trustees on the basis of an actuarial estimate 
which has established that the Income and accruals of the 
Fund will be fully sufficient to support this benefit plan 
on a permanent basis. However, it is recognized as possible 
that, in the future, the Income and/or the liabilities of the 
Fund may be substantially different from those previously an- 
tlclpated. It is understood that this Pension Plan can be 
fulfilled only to the extent that the Fund has assets avail- 
able from which to make the payments provided for. Consequently, 
the Trustees shall have prepared, annually, an actuarial eval- 
uation of the Fund. 

Upon the basis of all the circumstances, the Board of 
Irustees may from time to time amend these Regulations includ- 
ing any change in benefit amount, types of benefits, and con- 
ditions of eligibility and payment, except that no amendment 
shall in any way reduce any pension rights established prior 

to amendment, so long as funds are available for payr.ent of 
such benefits. 


-i|6- 



Jpr.pph do Lo ral no 
>MMK 


64 rKHlSO-l 


<>300.00 

AliOtilif 


- 5 / 1/64 


I - ivfTrDA 'IP 



DEcunATjo?] OF RF.T mE?fE:;T 


FitOM 


muirn^ ir.msTnY 


Joseph do Loraine ^ horohy certify 

tliat I hovn wj tbdr/iwn ,»infl obnll romriJn ojmplotoly wlthdrown 
dxirlnf; retirenont fron any erploytr.ent aboard ony vonool 
doexwentod xindor tho X.ivfo» of tho United Stntoo or aboard any 
vconol oovorod by any collcctivo boreal nlnj' afirconont v/ith tho 
Aosociatlon and any oiqxloynont In Uxo Aosooiatlon Localo or Plana,- 


NOTEt PLEASE FILL IN THE DATE 0^ YOUR I/>ST EJPLOYITEfT 

l^'^lling Tlmo 2) Night P.oliof 
DATF^t //, ///V 



A return to onploymont an notod abovo, without >/ritton 
pormionion from tho Tnintoon, cJiall ho ponallaod In accordanco with 
}ii23A Pension Trunt Rogulationc 




TIT ^ 


O'lt 

DATED I ZV/^ry,y/-Z /9<'^ 
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RESOLUTION 
by the 
TRUSTEES 
of the 

MEBA PENSION TRUST 

V;HEREAS, the emergency need for Marine Engineers 
brought about by the Vietnam V/ar no lor;ger exists, 

IT IS HEREBY RESOLVED by the Trustees that each 
permission heretofore granted by the Trustees to a pensioner 
to return to Covcx’nd Employment pursuant to Section !*♦' of 
Articleu II and II-A of the Regulations shall be terminated 
effective April 1, 1971, or the termination date of any voy- 
age on which he is then sailing, whichever is later, and it 
is further 

RESOLVED, that the Administrator shall so advise 
each affected pensioner of this resolution. 


i 

t 

I 

t 

» 

I 

i 


I 


ADOPTED: DECEMBER 16, 19 7 C 
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F^ei?^sio^ Trust 




Cl.RlIFIED MAIL dattery place 

RETURN RECEIPT REQUESTED 


. NEW YORK. N. Y, 10004 . V/HITEHALL 4 . #270 


January 15, 1971 


I 


Mr. Joseph De Loraine 
59 Verbena Drive 
Comack, L. I., N. Y. 

I 

Re: 64-PEN-1294 

Dear Mr. DeLoiMine: 


As you can see from the enclosed copy of the Resolution 
of the Trustees of the MEDA Pension Trust which was adopted on 
December 16, 1970, the permission by the Trustees heretofore 
granted you to return to covered employment has been terminated • 
effective April 1, 1971 or the termination date of any voyage on 
which you are sailing and which is in progress on April 1, 1971, 
whichever is later. 


I 

i 


You are free to resume pension status prior to April 1. 
1971, if you so desire. . * k - 


Please indicate below t)»e date on which you desire to 
resume pension status and return the letter to us in the envelope 
enclosed. Also enclose your merchant mariner's document, the cem- 
pleted Declaration of Retirement form, and all Coast Guard discharges 
and pay vouchers covering employment on and after January 1, 19/0. 

A copy of this letter is enclosed for your records. 


Your date to resume pension status can be no earlier than 
the date following the last day you were employed as a Licensed 
Marine Engineer, which date must be in accordance with the condi- 
tion set forth in the second paragraph of this letter. 


MEK:DK:lt 

Enclosures 


\!j: vy truly yo^s , 




Mildred E. Killough 
Administrator 


cc : 




National HEP.A 

District No. 1-PCD, MEBA, 

MEBA Plan Office, 
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RESOLUTION . • • 

•by the 

= ’ ■ ■ ' TRUSTEES • ■ . 

* * • * • * 

• . of the . . . • 

MEBA PENSION TRUST 

WHEREAS, the emergency need for Marine Engineers 
brought about by the Vietn.im War no longer exists, 

IT IS HEREBY RESOLVED by the Trustees that each ; 
permission h"“etofore granted by the Trustees to a pensioner 
to return to Covei’ed Employment pursuant to Section 14 of . 

• Articles II and II-A of the Regulations shall be terminated ‘ 
effective April 1, 1971, or the termination date of any voy- • 
age on which he is then sailing, whichever is later, and it 
•is further • . 

RESOLVED, that the Administrator shall so advise 
each affected pensioner of this resolution. 


ADOPTED: DECEMBER 16, 1970 
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DECLARATION OF HEriKE^tPO' 
FROM 

MARITIME INDUSTRY 


I 


EFFECTIVE DATE 


A.VOUNT 


1, hereby, certify that I have wlthdra'.vn and shall remain 
completely wlthdravm during my retirement from any employment aboard 
any vessel documented under the laws of the United States or any other 
country or aboard any vessel covered by any collective bargaining 
agreement with the Association. 

I understand that If 1 return to such employment without written 
permission of the Trustees, 1 will bo subject to the penalty outlined In 
Article II, Section 14 (c> of the MEOA Pension Trust Regulations. 

1 enclose herewith my U. S. Merchant Mariner's document In 

I 

accordance with the Regulations of the MEBA Pension Trust. 1 further 
understand that after this document has been recorded In your office, 
it will be transmitted by you to the United Statea Coast Guard and thrt 
you will furnish me with a receipt for this document. 


NOTE: PLEASE FILL IN THE DATE OF IDUR LAST ENtPLOYMENT 

DATE: 1) Sailing time 

DATE: 2) Night relief 


DATED 

Pen 15 
Revs. 4/71 


Signed 







I *■ ' ■ ' ... . , _ 

I s I R S; NOTICE OF MOTION 

li 

jj PLEASE TAKE NOTICE that upon the complaint here” 

j in and the annexed affidavit of MILDRED E. KILLOUGH, 

.sworn to December 12 , 1972, the undersigned will move this 

I • 

Court before the Honorable Harold J. Tyler, Jr., at Room 
I'iOS, United States Courthouse at Foley Square, City, 

I 

ji County and State of New York, on the 29th day of December’, 
j| 1972, at 10:00 A.M. , of that day, or as soon thereafter as 

j counsel can be heard, for an order pursuant to Rule 12(b) (6) 

! 

I Of the Federal Rules of Civil Procedure dismissing the 
» 

I 

j complaint as against defendants MEBA Pension Trust and 
|l Mildred E. Killough on the ground that the co.mplaint fails 
j| to state a claim against said defendants upon v;hich relief 
i can be granted or, in the alternative, for an order pursuant 

I, 

jj to Rule 56(b) of the Federal Rules of Civil Procedure, 

i' 

.1 granting said defendants summary judgment on the ground that 
there is no genuine issue as to any material fact and that 
said defendants are entitled to judgment as a matter of lav?. 

f! 
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The undersigned request oral argument. 

New York, Mew York 
DecemJber 13, 19 72 

Yours, etc. 

PROSKAUER ROSE GOETZ & IIENDELSOHN 
Attorneys for Defendants 
i4EBA Pension Trust and 
Mildred E. Killough 
300 Park Avenue 
New York, Nc’w York 10022 
(212) 688-7300 

II TO: 

ll 

1 1 E. JUDSON JEIININGS, ESQ. 

l| Attorney for Plaintiff . . 

jl 2095 Broadv;ay • • 

II New York, New York 10023 


I! 

i; 

• I 

I! 

!l 

!j Dated: 


:i 

II 

it 
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I ^ STATEMENT PURSUANT 

TO GENERAL RULE 9(g)' 

Defendants MEBA Pension Trust and Mildred E. 
KUlough contend that there is no genuine issue to be' tried 
as to the following material facts: 

1. On April 8, 1971, plaintiff commenced an action 
in the State Division of Human Rights alleging that defen- 
dants discriminated against him in violation of the Human 
Rights Law of the State of New York. On May 20, 1971, the 
State Division of Human Rights dismissed the complaint. On 
December 20, 1971, the State Human Rights Appeal Board 

issued its decision, affirming the decision of the State 
Division of Human Rights. 

2. Plaintiff sent his notice of intent to sue, ' 
under the Age Discrimination In Employment Act of 1967, 29 
U.S.C. SS621 et seq. (“the Act”), to the Secretary of Labor 
on July 19, 1972, more than 30 days after termination of 

I State proceedings. 

I 

! 3. Defendant MEBA Pension Trust is not an e-iployer-„ 

i employment agency or labor organisation within the meaning of 

! the Act. 






1 



4. Def-andant Mildred E. Killough is not an em- 
ployer, employment agency or labor organization \ 7 ithin the 
meaning of the Act. 


5. The MEBA pension plan is a bona fide retirement 
plan within the meaning of the Act. 


6. The Trustees' resolution of December 16, 1070, 
•••, . , **»•« 
and revocation of permissions issued pursuant thereto did not 

discriminate with respect to -age and was not a subterfuge to 

evade the purposes of the Act. * T 


PROSKAUER ROSE GOETZ & r4EMDELSOHM 
Attorneys for Defendants i-lEBA 
Pension Trust and Mildred E. 
Killough 
300 Park Avenue 
New York, Nev; York 10022 
(212) 688-7300 


I 

I 

I 

i 

I 

I 

I 






SIRS; 


Notice of Cross-l’iotion 
for Summary Judgment 


PLEASE TAKE NOTICE that upon the ‘oczrplaint herein the affidavit of 
Milc3red E. Killough, arom to Decorber 12, 1972, and the annexed affidavit 
of Joseph Deloraine, sworn to January/ 9, 1973, the urdarsigr.ed vail rove 
this court before the Honorable Harold J. lyier, Jr. , at Foon 1305, United 
States Courthouse at Foley Square, City, Country, and State of York, on 
January 19, 1973, at 2; 15 P.M., for an order pursuant to Rule 56 (b) of the 
Federal Rules of Civil Procedure, granting plaintiff partial sunrrary judgrront 
bn the ground that there is no genuine iss’ue as to the roterial facts 
establishing liabiUty on th- part of the defe«iants and that plaintiff is 
entitled to partiai sunroary judgment as a ratter of law. 

Plaintiff requests oral argument. 

Dated: January 9, 1973 

* 

Ycurs, etc. 

E. Judson Jennings 
I.egal Services for the Elderly 
Pcxjr 

2095 Broadway 

New York, N.Y. 10023 

Tel.; (212) 595-1340 


TO; 


Proskauer Rcse 
Goetz and Msndersohn 
Attomei's for Defendants 
300 Park Avenue 
New York, New York 10022 
Tel. : 688-7300 
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state of New York ) 


) ss, 


Plaintiff's Affidavit Motion 
to Dismiss Motions for 
Summary Judgment 


County of Ikw York ) 


JOSEPH DeLOPAINE, being duly sworn, deposes and says: 

1. I am the plaintiff herein. I make this eiffidavit 
in ans’./er to the defendants' motion to disniss and in regard to the 
cro^jS-irotions for summary judgment. 

2. I have read the oanplaint herein, and I hereby s'.'^ar 
to the truth of the allegations contained therein, and iricorpcrata the 
anpg ations of the ocxrplaint into this 2 iffidavit by reference. 

3. . profession is that of marine engineer. As such, 

I am required to be licensed by the United States Govemnent. In order to 
work for an American employer, I must be a mariber in good st and ing of the 
Marine Engineers Benevolent Association. I have been engciged in this 
profession for more than twenty-five years, I am still fully capable of 
performing xiy duties as a narine engixieer. Indeed, I believe that ny 
experience and training make me peu^icularly well qualified to do a better 
than average job at this position, age at this time is 54. 

4. In 1964, I had accvzmilated twenty years of pension credit 
with my union's pension plan, I wss 46 years old at that time. The pen> ion 
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regulations provided that I had a right to return to work as a rarine 
engineer after notifying the trustees. In 1S68, I exercised this right 
.and returned to work. I collected pensicm benefits fran 1964 to 1968. 

Of cx)urse, when I returned to v-ork, ny pension ber.efits stopped. Ihe 
• policy described v;as and is well known in the industry, and is generally 
called the "swinging door" policy. 

5. In 1S70, after I had been back at work for two years, 
the pension regulations were amended, to provide that ry election to stop 
work tetporarily in 1964 was permanent and binding, and furthsr overruling 

and nulUfying the decision in 1968 to permit na to return to full tire 
active erplcyment, 

6. The regxxlations are technically prcrnulgated by the 
board of trustees of the pension fund. However, eight of the marbers of ' 
this board are union representatives. The president of the union is the 
ciiairman of the board of trustees. I believe that the regulation amendment 
was proposed by the union for the sole purpose of discriminating agaii Jt 
older workers like nyself , forcing us into ujVwanted permanent retirarent 

to permit the union to recruit new marbers who would pay high initiation 
and training fees to join the union. 

7. I VMS then and new ocnpletely capable of perfonning 
ity job. I stopped working in 1964 only because I knew I had the right 

to return to work. If I had not had that right, I would not have stopped 
working. 

8. On January 15, 1971, I received an initial letter fron 
Mildred Killough, the pension fund administrator, advising me of the 

new regulation and telling me semewhat cryptically that I was "free to 

. • A - 
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I resuTfi pension status prior to April 1, 1971, if you so desire." At that 

I point, I becaine involved in a long ar^ ocntinuecl procedure with the union 

; and the pension fund, whereby I questioned the validity of tlie regulation 

I curendrrent and fought to rarain in active erployinent without losing all 

I _ of ny pension rights. During the coiurse of these negotiations and 

proceedings, I retrained in active erployrrent and continued to do iry job 
t in a ccrpletely ocppetent iranner. 

9. One course that I followed was a carplaint to the 
No./ York State Itoun Rights Division, lhat agency ruled, on Dccarber 20, 
1971, that, since the plan in question was put into effect before th^ effec- 
tive date of tlie state law, the state lacked subject ratter jurisdiction 
over ny claim, (exhibit A hereto) Moreover, at the time that decision was 
made, I was still available for acUve erployTTent and had not terminated 
ny union merbership, 

10. In addition, I sought relief through the established 
union procedures ky filing, on Decarber 11, 1971, a danand that the union 

investigate the matter. On January , 1972, I was advised that the union 
vould not act on ity behalf. 

I finally assumed pension status under protest on or 
I about Fdaruary 15, 1972, by signing the necessary forms concerning pension 

[• benefits. I have still not accepted any pension benefits, in that I have 

! not cashed pension checks sent to re. 

12. On July 20, 1972, I filed with the Secretary of Labor 
i a kJotice of Intent to Sue, based on ny claim that the defeidants had 

discriminated against me and were continuing to discriminate against me in 
the operation of the pansion plan, ihei' have failed to offer me enployment 
and continue to refuse to let oe TOrit as a marine engineer or at any job 

on any vessel whether docirrented Jmerican or foreign, although I am fully 
qualified and able to perform such wT>rk, 



A' - ^ I-"' 



-4- 


irriEREFORE, plaintiff respectfullyprays this 
^ court to deny the defendants' motions to dismiss and for sum- 
• mary judgment, and further prays this court to grant the 
. plaintiff's cross-motion for summary judgment as prayed for in 
the complaint, together with such other and further relief as 


may be just. 


-aJ Jl: ^ 




Joseph DeLoraine 


Sworn to before me this 
9th day of January 1973 
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Counter-'statement” 

Pursuant to General Rule 9(g) 

Plaintiff sulxiits the following ccunter-staternnt with 
to the naterial f^cts herein: 

1. On Decariser 23, 1971 the New York State Division of 
aanan Rights determined that, since the retirement plan attacked had 
teen established before the effective date of the state law, the agency 

lacked subject matter jurisdiction over the clato which is the basis for 
this action. 

2. . Plaintiff agrees that the notice to the Secretary of 
lite»r was sent on July 19, 1972, and received July 20, 1972. 

3.. Plaintiff claims that the actions of the I'EEA pension 
txuat and its trustees and erployees are within the meaning of 29 USC SS621 
^ s^. This, it is respectfully submitted, is at least partly a question 
?f law. The practices , herein carplained of are 2 dleg€d to have been 
propose and pranulgated by union officers. Further, for purposes of 
^ Act, the actions and practices of the fund should be deered those of 
^ union and the arployer. ihe iitproper benefit derived from the 

I 

discriminatory resolution accrues to the union. ' | 
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4. Defendant Killough is sued in her capacity as adminis- 
trator of the plan and as such is the agent of an orployer and a labor ’ 
organization vrithin the ireaning of the Act. 

5. Dxe p^ion plan is a subterfuge to force older workers 
out of their jobs weU before their normal retlranent age, based upon 
discriminatory revocation of permission to retire and to return to v,x>rk 
without prior rotice. The irotive for this practice is to "chum” the 
n»t43ership and increase the nuitber of inocming manbers who irust pay 
training and initiati o n fees to the xmion. 

6. Plaintiff became retired on or after February 15, 1972. 

7. Plaintiff has not accepted any benefit of the pension 
plan, and has not cashed ary perision checks issued to him. 

plaintiff's actions in signing docurrents 
pertaining to his retiranent were perfonred under duress ard coercion, 
against tha overt threat to oaipletely terminate all pension rights in 
the event of his fedlure bo cooperate. 

9. The union and the pension trustees proceeded in bad 
faith to force plaintiff out of the union and out of the industry. 

10. Plaintiff has been damaged and is entitled to coipensa- 
tory and punitive damages, together with costs and a reasonable attorney's 


Dated; January 9, 1973 


A-O 


E. Judson Jennings 

Legal Services for the Elderly Poor 

Attorneys for the Plaintiff 

2095 Broadway 

New York, N.Y. 10023 

Tel.: (212) 595-1340- 
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f-Iaintiff, 
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-a^sinac," 

Z'r li«TC: 
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Panalon Trust, rf»pros4Wtino . 
thn iiAtiotiiil ><srlne F.niine^ra* 
Joneflcinl Av^ocl^ffeion. nnt' 

'’’lltirpJ UiIlou'!li, inJividuuily 
and In ‘icr c*f»Molty nn Adt.inintrstor 
of th3 Ptinalon rru3t, 

1)0 fcndants. 


> V V ? :i 

( -c y 
J' ‘ 7 


Z. JoDSOiJ JPl.tilaGZ, eco., Irfsoal Services 
for th« Rlr»nrly *'oor/ f.>WYorh City, 
Attorney for Plaintiff. 

PPOFKAUnn, ROAL, ''.<»LrZ h f.in»UELSOIIK, i.s:'-. , 
New Yorh City, by f'orton •!,• i^an^Xcr and 
I>avld Left, Kttomnyn for b«fen«:i*nts , 


TTLVJR, D.J. 


Rloauino thAt )ir5 is a ;farlnn »?n 7 lroor wno to 

rptura to work, ;>ioir.tl ft aas aaud Fvn'iion 'ii'U’St. allc’ca 






iC * r*-- Oi.r; of ♦■.ho National ‘ar.xiv* : r.iii r.. ' 

• oaoMci.rJ ' 'i/ooi .-t.lon , .itv'. Itn Ji*'pini L c* j 

r:o«rr oi'ijjnt’.or / •.cnitJv** c’an«<ja8 . Ills '^n '.'iic 

' fc «i£crii.ln»\t1 on in I.iirloyr^^nt .^ct of 3-riii7, 

oL ?»«<]• I nlaintiff aaoartr* that aef-andofitz in 1?70, 
uik'oc ruoulotXona ndof^tud hy MSLA.P'jnwlon tru'it, iraprocorly 

• * • i 

trcatoo hiu d4>ci&ion to ‘ topoocdrily ' rotiro in 1944 os 

/ • # 

■'rprot'nor.t and biriulno*". Uofendantn hov#j • c-vo''. for wu'rorv 

ju<3''Pont on tho :fTOtini!n, t'jnt thl'* in 

barred ti} a uattor of low, that noither dafcnd^^nt cnnos 

• • 

vithin tho 3conc and sanctions of ti*.o 1?C7 statute and that 

an a r-attor of racorJ plaintiff voluntr4rl3.y anc- finally 

Mtirod in 1944. Maintiff haa cro»j«s -povod f.-»r rnttlnl 

«u^r*r/ judoi'ant on tl«o iannoa of liabilltv. 

* * • * * 

Aocordin^j to pi'^i^'tiff, ho Is prcsantly 54 yoar.T of aro 
♦ • ... 

and fully qualified and fxt to handle -t oeaition an a ’->arinn 
wnolncer. Tn 1964, ho had acc»u.-rul»»tort t*;entv -’oars 
pension tlp.e unc'or hie union's pension plan. T!.U3, it a*7'^ 
46, he rotire'i, and nlqned the follc’i’5n*i dor u of t. 




i/e Wainr,, hcr-Hby c^irtiiy that I hi,vo 

rr> rr 1* co-.;>]o*;olv vlth'ir,-^vn 

rjy rotlr-?>wnt fro.-, miy oiM?lnyrent .♦Ir.art: c-.n'/ voacol 
docu Jf-n^o^; undar the Ijr/s of tl;»' ‘ or 

covorod hy any coiiecti«/n x^ar/^ainip.. 
atTrce. >.nt *.tth t^e /.K»ociati %•. snci ' h TaJov: «at Jn 
th* An.^ooiatu.^ii Z^cal.t or Plan*;. 


to ennloyront a» mto.* ahovi*, wlUioat 
wrlttf:r rornls-ilon fro^ tl.n '?rurte^*-:. .iJiall Ve nonnll 
In acco'w'dance with 'iLDA Pension Vrunt voruiatlor.'* . 

•it;o relevant re7ulet:ion» orovidnd in 13G4, *iru lo provide todv/, 

t-hat, to b», oli^ihi^ for. a paruiion, an ck.,.1o/o.' caot corolotoly ' 

retire; return to aPw?loyit.ent without oonalty ir; fios.nlblo only 

if ,>/*cr.lj9lcn to rio ao I 9 riven by tJr* Truat-jar;. The reralatlon** 

silent, hcr./ever,as to whether nuch nvi-.iaaion nay nub- 

•equently bo withdrawn >*y the Truates.; . 

In 19SB, with th« pni-^ldsloa of thn iriwto-.'j of 

nlolntlff roturnoJ to wort oftor hn-.m-. oollorf.J ,^on.io.. 

l onorlta lines la6«. lijon rotum to vort , ;,i!i ;.«ivjioii n iv.ionf! 

■.tonoe. 1 . rh..n. iu W7«, s- :,Jnirt^'ff .son.-t-:, ...tho -on!;i.>n 


1 


( 


-’..UMon., ...... r. _ 

-r. .„ ^ ^ ^ _ 

o.>orr,a...^ „„., „,ni„,,n,, „,, ^ 

to Totun, to -,,U-tlro -^etlv, or^loy^^.^t. ,. ,,„^ 1 .„,,,. 

th« Trusts, ^ ^ 

^'ort.no to r.vo>. t.„ .^roi.Mo, or«vlo.„i,, ,, ,,, 

^.lo * 1 . 1 *J oo r«t7-v««tfld to ranurn to ^:tnlo 7 .^t covor- 5 ,! 
tr thfl n»ir»!»lon ronrulntlon*. 

*^tor foltin, tS,,t 

th. W7.1 re-oLtlon ohanr<,« v„„ 'toc-h„lc,liy r.ro*„i^,t,.. .,y 
fo t,o.-,ro ,. truntoo,-. „f 

.•«c union on. of onon. tno union ut.ni.nnt 

- on. in tn, e,„lnn.„ o, th,-^,,.,. .nun, in .itnct, ,..nint-. 

<= n »-. tnnt tho union rno,,* thronnn «.« r.uuJntion chuno,, 

in 157.1 for the purmno of flncrlnln.ttno .,,,i„« ..„,..or 

v.orhort?' cuch ma hlms«lf t.\. 

»«lf, nlthoOTh h. n»t,t nely-er tho union 

hor It, ropmtnntntlv,. n, ..f,„n„t. In ti.U nult. uur,n,:n..t 
..lllou.,h n„ Aflulnlntrntor of th. Trunt. flntiy ,,«nicn tnnt 
■• t or tn.. Yru.t la th. n„ant oC nny eooloynr or ooplcyot. 
orunnlt.,,,..-. or that tho rn-„intlon, m i 5 yc ..„„ o„ti.,nto. 




■»!t i5ll>,^.,'. 




v:»»- /.no r-l»crJi. l nation in ■ r.T7ov"ort ot- nr. 7 ^ 


•-.'•.C. 6 il ■5/1.;., rAro^iblt«^ iliscri,. ! oc^^Mr.^- r.f 

by Q...i-.\0Yrr-. or-rlw'Wnt ^crnnciw^, ..prl i^/or t rc.-^nizobi. . 

r'l>^inti?f. In hin brl^^r ir. ©r>pri«ltlon to ^lo'or.rtnrt'^ • vo*-Lnr: 

for air-j^ary ju,}o.iH>nt Ii<5r«in, nrr.tnrt forc»»^ullv that thn 

ilofondrtnt r>«n«lon tr««t .•% labor ^r^•^nl.•:.■^^.ior. , or nt. least 

'.»«« Jiacriu«in»tr>') "acting by anrl with the vir»icn nn /1 1 ta r-^r»- 

ru3ontative«" In th« nnrin«r challenna^i. be asa^rtn, roreoror. 

tlint retiro«H*nt rlan.a aro subject to kh^ prohlbitiono of th*f 

• « 

dct, cities /nor lean Harowarc .'yitnr.l li>Bu^^nco_C^ 

329 V, 223 (D. Minn. 1971 ). *■ 

*.io Htatutorv Inntixinq^, in' roaaonably clfs-ar, 

inillcatvs that tha j^nsion trbat .In aue.itior is nob a Inbor 

orrtnniaatlon in thin context. n«etlor 530 (d) r<?«c> ; 

•Th* torn *lnhor orqanlttatlon » T.-am- a labor orna*.- 
laation cnoorrad in an Indontry* af foctlno co^a-orcf, 
and any aoent of nnoh an organisation, and Incluioe 
any organisation of any kln:j, nny aneitcr/ , or onT.lovor 
ropreaantatlon comnitton, «:ronr, onuoclatlon, cr 
plan ao ennaoc ? In vhlch. e-T>loyo95 oartir.ioata anv 
•^rtich ovinta for tho purpoae^ In vhcl.? or in ra^-b. 

ortoloyafn concern im7''.Tricvanco.T . 

lal'or dlnputrs, v.njftjj, rntaa of nay ^ *hour.«r’,'’*br’ other 
^3.^9. .<3^ or»>-5l^Wt/ .-nd Vnv'crnrnrono , 

'Tonar.Jl rorwlttwe, joint br'ayat.Vr. ))oarf‘, or Inlat 
council fto nnoa*/cJ which ri 3 aul^or ilrst*> to a naticn.ni 
or intornatirml labor oroari-^ati ok (undnrtccri m 
aJ.Jo.?) . ' • 








» I 


..Olti.rr ',a-j i.acn as,l,. to cl t; a,.v c- b.-. thin 

•* 

ta ,.,.n,ion trunta. ..hllo Ponnionr. un.W.tc.llv 
conaldrrol , tarP of ^Vloypcnt, It In nihricU to unco, • 
stand hov this uonilon trust hns ns Itr. rurrK,Hn dcnli,,.; wlcu 

owrloyors", in .uo!, n.,ntt«rs - th« 'donUun indtcatlno sono 
r.e'Totisitinc or adv^raarinl orocea^. 

i»w Importantly, nnotlon 6a3(f) „[ tn.. statuto provides: 
• • 

bo unlawful for an or.T>lrr/cr, or^ploy- 
^nt -tjofioy, or labor organiaatioi» - - ^ 

a eu^loyao JmncfU nlan :iuch 

ll JrJ * r*"^: ^®ion, or li,oi;ronc- clan, vi.ic!. 

1* nor a aubtorfuf'A ■ L 

Chao tor purocs^rs of this 

«“ !‘V^»on cat., supra, roll.d upon lay rlsintiff, ronccmod ' 
41 notion broucht by th. sn'orntary of Lnhor. ch«H„„c,J„n nn ' 
onploynr's poUey ot applyln, the tnr™, of n voluntary retire- 
swnt benefit pin,., ro^'ul■ri„0 rotlroment for fonnjos nt t2 
and raOn. nt «3, to all non-p.rtioipatin, cfloyeon. Tt 
wnn this roquirctont that workora unCor f.O vho were 
not pnrticipntln', should rotlrv .-I, Id, war found to he 
invalid, olnco it violatod tho statute's pandate that 



r" 


f’j! J’.-lJl :r.r -JP or».Tr>vv:,,;. _ I-, . 1 .-.r.-r, 

c Inoi vi.Vr*r •• 

--f r.T to :»oto t.rwit, rc:.ont nt f,o W . i m, 

/ .hl.-> van .cm'J to cor-- ,.ltMr the esooptlna o' S«;iM(f)(3) .,r. 
‘.f.o othor p.inrt, ^.h■. at.urt up;,,lc ap lnt.,rr.r.-'tativa !.i,)iotir-. 
prc-ulpatoJ l.y f-o lecratar-.- or L.it>or. ..rc-'-.j tr.at -Itl'a- 
oxcaptlon dooa not apply to t;,« Involuotar/ :rMro,o,.t ‘wroro 
01. of ooployeu-j i.ho aro not partlclr>/.r.t’) In ti •> o-,p. ,yor'a 
rotlrer. ynt or j'anr.lon rro rrym," 

'i'h.ir. would to dirpoao of tho .-.ctlon, ) Ulntlff 

cot porfirar.ivoly nrouot; th^t nannJon tn-.^tn ..flchip the 

;.rolfibitlon of tho ^ct; r.nthor, tha c^aa ho rit*- only 

that an ont loyrr -.ay not utiliso « rottro,v-f nia.: to me- 
"aturPly retire non ??»rtlclpQtlno omrioyeoa . Fvan if t:,o 
-o/on.innt MannioaO trur.t hero x.are to be con..l.!orn,» a l.?or 
erfjopi action, whJe:. T thlni; «• oit ‘ nnU:<«ly . ..v.:epticr 
the In rtlir clearly ar-llcal.Jr. Par .kv> 

no t'.cLual i}h 04 in.i that the Truatoe? iccjn- .:f a/7«a*,r. 

o“ tto urlon in ncrrlno thu ronoluticr. in I07. rf'/oUrn ax': 
rorr'-rcior to rotux.; to work. n« nr^ertn rniy ti.^t j •.c3 1c — 




• * V ♦ 




I*' 




j 


"■MV t:.<. a.-, „ ... ..„. 

^ .--I-, ,.>^r. ,V- ,;ir.c-l-u„,tliv. ,,, .. .... 

Ml- ........ir, 'o-cin-, 11.. lr,l.o -^.-.vAr.tr., ti r.- -.•.■••• 

tr ..or.Jt t„. .Mo, to rco.at n„., 

..loi. ioitintlcn f.ri.i..lnq foos tn jolr, t!,.,' -,;.-t<',v.St 

i.-lMrtlff. ./orilMo.l on the 9t'i of ,7.,r,i;.,r. , M7j, at r.. 2. 

.-.oroovcr, it in .'ifMc.ilt to nnrtorntn.,.’ :,ov. tho oloit oulor. 

!.a"o«rn on the honr.! of troBtoa* vouX.l ho r,o . otionl,.?! to 

Jinorir.inotn' in fjoh n fanhlo.n ar;„in,t tnotr oo-oorVorr. 

'.'l.>lntlff.n „oro conolnnory nlloonttonn of v.nion control 

.nd .U,orln,lr.«Jo.n cannot nufttco to vitt .,tanf dofnm'.-nt • , 

tx.tlon, for a«r.c„r.f jt.lo.,t,nt. l.„ro than n .iirf„rnn„ of clnior, 

■.ont in. oooonntr.7tod, -tUo rulo rmuiro, that the or-nonino 

nnrty pconont torn- ovldonce »hlch ou, . north the hnld ,,.,.,rtlon 

that thoro 1. a dinputo." »onn,ii.l, n.^io,, m .•.2,1 2-)h ,2,3 

(2d Clr. 1972). .aooorfJnoly, U i„ „ot nocenvy to roach the 

other loeuen nooited hy dofendnntf roMon. .vhich la 

crantod for the rceona otatod nhov.-,. i r., ■ „ oro.tc , olio:, 

j£ storied, het )uoc;,,nt he antorc.' dtc..i:.al„- the .action. ,r 
i.s «0 

•« 

"eliruary 21, 1073 

t* . • • . > 
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United States District Court 
Southern District of New York 

Joseph De Lorainne 


Plaintiff 


-against- 


72 C I V 4427 HRT 


MEBA Pension Trust, represent- 
ing the National Marine Engin- 
eers Beneficial Association; 
and Mildred E. Killough, indi- 
vidually and in her capacity as 
Administrator of the MEBA Pen- 
sion Trust, 


Judgment 


Defendants 


Ordered that the defe.. ^ants MEBA Pension 
Trust, representing the National Marine Engineers 
Beneficial Association and Mildred Killough, indi- 
vidually and in her capacity as Administrator of 
the MEBA Pension Trust have judgment against the 

plaintiff Joseph DeLorraine, dismissing the com- 
plaint. 


Harold R. Tyler 

United States District Judge 


Enter; February 26, 1973 





SIRS; 


: HOTICE OF f-lOTION TO 
: ALTER OR AMEND A JUDGMEMT 
- Als’D FOR LEAVE TO SER'/E 
AND FILE AI^ AMENDED COM- 
PLAINT 


PLEASE TAKE NOTICE that upon the affidavit of E. JUDSON 
JENNINGS, sworn to March 5, 1973 and upon all of the pleadings, 
papers, cind proceedings herein, the plaintiff will move this’ 
Court before the Honorable Harold J. Tyler, Jr., at Roora 1305,'. 
United States Courthouse at Foley Square, City, County and State 
of New York, on March 16, 1973 at 2:15 PM, for an order pursuant 
to Rules 15 and 59 of the Federal Rules of Civil Procedure, 
altering and amending the decision and judgment entered herein 
and granting the plaintiff leave to file the annexed Amended 
Complaint upon the defendants Marine MEBA Pension Trust and the 
National Marine Engineers' Beneficial Association, on the ground 
that justice so requires. 

* * *•••• •** 
Plaintiff requests oral argument. 

March 5, 1973 


Dated; 


Yours, etc. 

E, Judson Jennings' 
Legal Services for the 
Elderly Poor 
2095 Broadway, Rm.304 
New York, N.Y. 10023 
Tel.:- (212) 595-1340 
Attorneys 'for Plaintiff 


! I. 


TO: 


Proskauer Rose 
Goetz and Mender sohn 
Attorneys for ' Defendants 
300 Park Avenue 
New York, Hew York 10022 
Ted.: (212) 688-7300 . 





AFFIDAVIT 72 CIV 4427 HRT 

E. JUDSON JENNINGS, being duly sworn, deposes and says: 

1. I am the attorney for the plaintiff herein. 

4 

2 . On February 6, 1973, this Court entered a judg- 
ment granting the defendant's Motion to Dismiss the Complaint or 
for Summary Judgment. Plaintiff had alleged that the action of 
the MEBA Pension Trust in unilaterally revoking its "swinging 
door" policy was motivated in fact by an intention to violate 
the Age Discrimination and Employment Act, 29 U.S.C. 621 ff. 
Plaintiff seeks leave to file the aniiexed amended complaint which 
alleges in addition that the union of the National Marine Engineers' 
Beneficial Association has acted directly and indirectly through 
the MEBA Pension Trust to violate the purposes of the act, and 
adds several claims for relief not previously expressly set forth. 

3. Further, plaintiff seeks to amend his complaint 
to allege that the MEBA Pension Trust, acting for and together 
with the National Marine Engineers' Beneficial Association, acted 

in a manner that was contrary to the best interests of its employees 
in revoking the "swinging door" policy and therefore acted in vio- 
lation of the Taft-Hartley provision regarding Pension-Trust Funds, 
29 U.S.C. S186 (SSC) (5) . 

4. Plaintiff commenced this action against the MEBA 
Pension Trust "representing the National Marine Engineers' 

Beneficial Association." This Court has determined, based upon 
the affidavit of Mildred Killough, Administrator of the MEBA 
Pension Trust, that the MEBA Pension Trust is not such a representa- 
tive. It is not denied that half of the pension trustees are 
representatives of the union or that the President of the 


Z' -'(H 


7 


National Marine Engineers' Beneficial Association is also the 
Chairman of the Board of Trustees of the MEBA Pension Trust. 
Plaintiff submits that the interests of justice would best be 
serv^ed by permitting plaintiff to amend his complaint to make 
the union a separate and independent defendant. In addition, 
as argued more fully in the plaintiff's Meirorandum of Law, 
the actions complained of also violate the Taft-Hartley Act 
because they are arbitrary and capricious and contrary to the 
interest of the beneficiaries of the pension trust. 

5. Plaintiff alleged six claims for relief in the 
original complaint. The defendant's motion and the Court's 
decision are largely devoted to a discussion of the first claim 
for relief which is based upon the Age Discrimination in Em- 
ployment Act. Plaintiff respectfully submits that in the event 
that this Court denies this motion that the proper judgment is one 
dismissing this action for lack of Federal jurisdiction rather 
than summary judgment which may be taken as an adjudication upon 
the merits of all of plaintiff's claims. 

6. No prior application has been made for the relief 
requested herein. 

WHEREFORE, plaintiff respectfully prays this Court for 
an order granting relief to serve and file the amended Complaint 
together with such other and further uiief as may be just. 


E. Judson Jennings 


Sworn to before me 

this 5th day of March, 1973 


Notary Public 


/'-'I 


1 


^ta!:3 of Hew York 
pcunty of Mew York 


affidavit 

72 CIV. 4427 HR'J 


JOSEPH de LORAINE being duly sworn deposes and says; 

1- I am the Plaintiff herein. l make this affidavit 

to supplement the facts before this Court in its’ consideration 
jof the pleadings and other matters in this case. 


2. Plaintiff has alleged that the defendant 

MEBA Pension Trust acted as the agent of Defendant MS3A in. 
passing the 1970 resolution revoking permission to return to 
work (Amended Complaint p. 14; Complaint p.4). The amendment 
of the. Pension Trust regulfxtions was made pursuant to a general 
.resolution passed by the National I4EBA and by District 1, of the 
National MEBA. Upon information and belief the documents 

supporting this allegation are readily available and are in the 
records of the Defendant MEBA. 


to I C the ^.-rion mjntionfJ^axiu Jpe-x ^ »«’c ** Dspoa-rt kn-.,- thj 

r.t •, thu day ot 19 Ihercin. 


•herein. 


" ; 6 


3 . 


Plaintiff also wishes to amplify the 
statement in paragraph 31 regarding the effect of the 1970 
resolution upon him. At the time the resolution was 
passed, the plaintiff had taken a full-time permanent position 
aboard the SS Jacksonville after waiting six months for a 
job to become available. The effect of the resolution was 
to cause him to lose a job for which he was duly qualified 
and which he had expended a great deal of effort to obtain. • 


ft JOSEPH DE LORAINE 


Sworn to before me 

this 8th day of March, 1973 


NOTARY P 




5, 4uo«o»f;?r.fiiNcs 

P¥Wit,Sti!il cl Nm York 
x VAniQ 

. •» artCo*r»j 

jc*... a. isw 


/ -T/ 






ft.: 


ixnivtiif »r. \ f;»rif >Tiov 


d>'|i>iu-n: ii 


STAT n OK NEW YO»K. COUNTY OP 

, I'eiij" duly »unrn. d';y»f-e« .iii.l •.i\i iliai 

in llie wil}iin actr<n; ll' jf *If;io:ufrt haj 

, ^ . read llie forc"i*in" and ktiou^ itie cotitr:.!* tK*r**of; tint 

the .it IS Irun lo d.'punonts otvn kiiowleJjrc. cxcfpt a.s to l5ic matters tlicrcin stat'xl to Lo a'leg-.M! on Infoni'.atiuii .i:id 
belitf, arid tint as t<» t'io<e nutters tlejtoncnt tK-lif\cs it to bi* true. 

Sworn to before me, tiiii day of 19 


\ 


ST.M E OF NEW YORK. COUNTY OF 


of 


cowroHSTE vrnru aTi •» v 


, being duly sworn, depo>rs and says that deponent is the 

the corporation 

read the foregoing 

matters therein 


named in the within action; that deponent has 
and knows the contents iJ.ereof; and that the same is true to deponent's own knowledge, except hi lo the 
staled to be .alieged upon information and belief, and as lo those matters deponent lielicves it to be true. 
Tliis vcriAcation is made by deponent because 

'» “ ^ corporation. Deponenl is an officer thereof, to-wit, its 

The grounds of deponent's belief as to all matters not stated upon deponent's knowledge ore as follosvs; 


Sworn to before me, this day of 


19 


STATE OF NEW YORK, COUNTY OF Ngw York •••* ArrmsviT or stwvice ar v \rt 

. . . , , E. Judson .Jenninqs 

being duly sworn, deposes and says, that deponeift u not a party to the action, is over IB years of age and resides at 

2095 Broadway^ Nev; York Citv 

19 7 3deponent served the within Affidavit 


That on the 8th day of March 
ur>n Proskauer, Rose, Goetz & Mendeisohn 
Defendant in this action, nt 300 Park 


Avenue, Nev; York City 


attorney for 


, , the address designated by said sttumev^ for that purpose 

by depositing n true copy of same enclosed in a postpaid properly addressed wrapper, in official 

depository under the exclusive care and cu.stcnly of the United Ststes post office depiMment within thy Stale of New York. 
Sworn to before me, this , lOthdayof April 19 73 C — s/n 






ST.VIE OF NEW YORK. COUNTY OF „.s ArriDwiT or i‘rnxov sr. srnvtcr 

being duly sworn, deposes and says, that depo.nent is not a party to the action, is over 13 years of age and resides a! 
That on the day of 19 


upon 

the 


at No. 

deponent served the within 


herein, by ddisering a trui copy thereof to h 
person so served to be the person meniioned and described in said pipers os the 
Sworn to before me, this day of 19 


personally. Deponent knew the 
therein. 


/A -'it 


NOTICE OF MOTION 


T 


~ - X 


PLZASE TAKE UOTICE that upon the propoocd artonild 
cofpialnt herein, the undersigned will „ove thin Court be- 
fore the Honorable Harold J. Tylor. Jr., at Room 1305, .. 
united states Courthouse at Foley Square, city. County and 
State Of New York, on the 6th day of April, 1973, at io:00 
A..1. of that day, or as soon thereafter as counsel can be 
heard, for an order pursuant to Rule 12(b)(6) of t.he Federal 
Rules of Civil Procedure dismissing the complaint as against 
defendants MESA Pension Trust and Mildred E. Killough on the 
ground that the proposed amended complaint falls to state a 
claim against said defendants upon which relief can be 
granted. 


Dated: New York, New York 
April 3, 1973 


E. JUDSON JENNINS, LSQ. 
Attorney for Plaintiff 
2095 Uroad’./ay 
llaw York, New York 1002 3 


PROSKAUER ^SE GOETZ & MEi^OELSOHN 

n I /) j I * W" 

Attorneys for Defendants 
Ml'DA Pension Trust and 
Mildred E. Killough 
300 Park Avenue 
New York, New York 10022 
(212) 608-7300 




* T • n 

M - - 
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! STATE OF NEW YORK "• 77 rr^r . 1 . 7 - ' 

j COUNTY OF NEW Y.OP.K) 

j L.con bnapiro being croly S’.vorn deposes and says: 
j 1. I am a Trustee of the MZBA Pension Trust and have also been 
I elected as Secretary-Treasurer of District 1-Pacific Coast District, 
MEBA. 

2. The Board of Trustees is comprised of an equal number of 
union designated Trustees and employer designatad Trustees. 

3. Any action tahen by the Board of Trustees must be by majority 
vote of the Trustees. . 

4. The MEBA Pension Trust is not an agent of MEBA or any 
employer or employer association under contract with MEBA, but rathe 
an independent entity' v/hose assets are administered by the Trustees 
and their employees in accordance with the rules and regulations of 
the MEBA Pension Trust. 

5. I have read the affidavit of t»;o plaintiff in this inaltcr. sworn to 
the 8 th day of March, 1873 and have noted the allegation of the plaintiff 

I that, "Thu amend!nc:nt of the Pension Trust rcgn.lation.*; was made 
pursuant to a general rc.solulior, passed by the National l.iEB.A anrl bv 
District 1. of the Mationul MEil/.. " 

Jn iny capacity of S^crc-iru y-Trea.suror of Dir.trjcl J, Pacific Coast 
District, MEl;t/-. \ err. required to the file.- and records of the 

District. 




f 





: - 2 - 


I have reviewed the files and records ofahe District and find no 
general resolution passed by District No. 1. MEBA in 1970. 1969 or * 
1971 which pertains to revocation of permission to return to work. 

6. The revocation of permission to return to work adopted by 
the Trustees of the MEBA Pension Trust in 1970 was solely th^ result 
of action taken by the Trustees of their own volition. . ' ‘ ’ 


Sworn to before me 

O t-' o . • 
this day of;rnr\! , 1973 


Ciy.flSTHM 

Ntlory S ru* of Yol; 

/.’-joJi 30.'^| v/.i. 


'I 


I^eon Shapir^' 


c cO- 




LJ. 




STATS OF CALIFORNIA TT^". 

COUNTY OF SAN. FRANC !SCO ) 

Chariea tilacK being ciuiy sworn deposes and says; 


72 C 


IV. 442|j 


1. I am a Trustee of the ?,‘iEBA Pension Trust and have also been * 

}; 

elected as Secretary-Treasurer of National Marine Engineers’ 1 | 

i I 

Beneficial. Association. 

2. The Board of Trustees is comprised of an equal number of !■ 

. . • I : 

union designated Trustees and employer desit^nated Trustees. |‘ 

3. Any action taken by the Board of Trustees must be by majority !! 

• • • 

vote of the Trustees. 

Ill 

4. The MEBA Pension Trust is not an agent of MEBA or any j* 

employer or employer association under contract with MEBA, but |- 

• . t 

rather an independent entity whose assets are administered by the |[ 
Trustees and their employees in accordance with the rales and |’ 

i 

regulations of the l.TEBA Pension Trust. ; 

• * 

5. ■ I have read the affidavit of the plpintiff in this matter, sworn 

to the 8lh day of March, 1973 and have, noted the allegation of the 
plaintiff that, "'fhe amendment of the Pension Trust regulations 1 

t 

was made pursuant to a general resolution passed by the National ! 

MEBA and by Distr ict 1, of the National MEBA. *' ’ 


I 


t 


< . 
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oTATS OF r;2W YORK ) 
COUMTY OF I'lEVl YORK) 
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affidavit ~ ' ' 

72 CIV. 4427 HRT 

E. JUDSOM JEMNINGS, baing duly -vor-, . 

T ^-n 4.U " -'-orn, deposes and says* 

^ttorn.y for the plaintiff I 

a I rece.ntly received 

a -otter porportedl, „rittan by the president of th/yer<- 

ngineers Beneficial Association to a renber of th t • 

''oo applying for pernission ^o b ■ ' “““ 

• is the o, • . -oinstated into the union. • 

• the Plaintiffs Intention to conduct pre-t-iai ai ’ 

’■eluding the deposition of «r Calhoo % ' 

o==tai„i„g proof that th^s let - T .• 

A typescript of the le-- ' 

AS aoo a ^ A. ' 

tars rom this letter, Mr. Calhoon admits that the ' 

msion fund is attempting to get ne„ • ’^''tt the 

’3 hone th.-.t e- ■ • «ith ■ 

■t hope that they „iii „ot ....orb long enough to receive any ' 

[ponsion rights, but will be more intcres‘ed i • k 
and pre-enh ^ ^ opportunities 

[ . olearlv evidences a failure of t''e 

I pension trustees to operate fho i 

the employees and their familio’ ‘ 

the .aft-Hartley ,nct. S 30 a ,c, ,S, of 
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worn to before me this 
•/th day of Aprils 1S73. 
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V.r ^c’.v;r».vd -^.OT.riGn 


Daar Sir r: Erothgr; 

Tnis v'ill rop];,' tc :rc.v.z‘ !!3*-*-.or A-ir.ist I'V.'. 
I9^S?,cor.co. nin:; ycur r-GfUGst for r 3inrtn^:-' - 3 r.t ‘,o r-?. 

I s:.'. £ "raid s;;Gh r3 ‘..jt.a i-J ’^.ot pcj^l’. 3.-, '’!;o ?L 

strv.Gf.iro or the !.-3rA Pension Plan Is* hr cod on aeVn'r 
r.;orh£.li’:y rates contri ijv.tions dror-. th3 eor.'^rir.tes. ~..e ers 
now on pensions hr’\e rot had eo/itri but ions -.^’e Tor the;:, n’-y •..•hor‘> 
near the vrluo of t-'.e pension they hrve he-'n col'.eetinr; . 

The nev7 r.en eo '.ins i-ntc the inf'.'.st:'/ '.'ill ie 
enyinw off the nensicn b'-nefits *-hoso on pension end those -- 

neriSion in the ner-it five ot ten ''■■ears* ""hose "DVinr .'len are '.ict 
thinhlnr^ of tensions- job 0''e3rt'.ueitlos rre nore inpertmt “o se* : 

‘..'n.’er no cirevn'.stf.eces ’./•Vvld I reoD.'.: end 
the relnstr te.' ent of an'r nensicner if s'^ieh an iss'se '.■as naissd 
v.'lth the 7r'.;stoes, I ••ould vote arainst it. 

For ’“rn'^ "'e^rs we hrvo ha.d "rie'Tnce In^' 
set no *'0 "e'‘'*'le "'■■‘''fs-a. ‘d cim".’st over he* To '.•;ith '•re is 
certair.lv not l-'-nitiiTto rersa.-. for ';o'n- on »'e'*eior 


7rtte nr.llv Yours 



iH Ut-ri 
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' '.r uT~j.i -.•.''•»•• j; •ii;:'*.:T tV j ••i-'.’ii c'i pi air 

•.'•..•ra jnn'i 'zo ."kila lZ‘'){'>)t ’.’I'.Civ.’*. , in t;V-5 -rvr.a''. i’t 

{.3 

i-’lnintluf 'n ration la -’>•:» '>r-.ra'i ’nt T'.nl'jj li nnJ 
ir'.U.'Jiv.t’. , "on t'.’.a >;;ro'.ia'l thn*: jnuttca v.o rcjilrai.'* . a tl:* 
cnatlan to plaintirs'a .Muppcrtin.j nearer rni-.in IriOici-.n:!, tha 
votiaa soak j to vneato tha judi.-ant, rcthar tlixi to iiitar it, 
to thit c;i cc.^olalnt can ^••| fllo'!. DfjPon lcinto* coateni] 

tliat t'.'.o -oti'ja coicoa no nr.i iaouja oC fn^rt, nnd nlaiutlCf 
v!:3a3-not 'jorlouoly centoot tho jud-rent tUnrtinolr.j tho orljirol 
co;.]l3lnt. i^3tliar« tho rotion in 3ae:nin7ly '’rour.detl cn- tho 
r. orito of t‘.;o or-.ont . nci cor.plxLnc, whicli arMj t’.rj '.'nrino tn':in»:ari 
.'onaficinl /.naocittion (tho Union) on fi party tloi’nd .*irt» onl 
‘’cratoin.3 on o;:poa»*.a<l end roro ustolloi atoto'sont of oovnral 
thoorloo of action unior fovioral cad ntoto Irv," f erorcniun 
cl plalntiJf in curport of r.otlcn, nt p. 2, Parnn^hotically, 
it Jivoul'i to not ad thst the propossU ai nadtd cc.rpiaint «lo*«o rot 
i-3clu.*.o in ito caption tiu Union aa n ii<sC'ind’'.nt, '.rit 2 ro-ord • 
f-in an n a von th'n an ovarii' lit or Ir.r ivcrtcncs. 

I'.t tha t'.rci'.J'.eld, Uof’.>niantj cc itcni thot t iio can't ii 
•'itlnut j'.:rindictiori to entertain nl.-,intif i* *j i otlcn Uio.i-.ii.j 
a? a pan iinp npyaol. Thin f.'nt rrjtl'an in v/ft; o.it ■ arit , ainc • 






i 





la t. I'i .'.a.-, n.- r •. '._ry •;? j-.I: <i*. 

vlji’cc-'-! ';V.a iir.ai’’/::-/ .:c.- .'’ayuil.' 

r-a ’a::*.", ’.’.t" at D-*"'? f"‘ ' >^x, U7:»' . 

r.’..aini:.l'Ji; h.aj e;ra:n.U2iJ, ror.'ovar, t'.iit i.ia :•.>?'» *1 i:J .-aral; 
irracautisaar'/. r„n 1 an Ourfslu haa r^r-intl'; ruled, " lt]l.3 

cat’ticnary fllln'y cf nn ayaajl .’jy tha plair.tiC/! not cllvarst 

(•’Aio cavrt o£ jf.riaJioticr. ." :ia:TTon •/. /-o.<:t_c^r:-nraticn , 
j?: i-. nw.-;. 2J2, L’-.i lovi), otf - oi3 r.zi un 

Cir. l'r/2). 

’;!.a cr-2nd.»d cO'*il:*ir.t aca’.u to lorccy t.’a daTocto fouaJ 
tiy t'.io u'.iJoraiTT.o'I to ir2i'?ro in tho criginal co-'> yl.'.int , .Tat 
inclin}ii to oront tl-o r..otlon to vacnto t’’ j jud''.A*nt .*'.a»i to 
orr.it t-fo r.Tondctil c": .ol^.-lnt, 1. ’*or no othor roaocna thtn 
.'jjou'io t 2 Co;i..'’rLoto v.'tul’l not .jo craatly t:'r'siu;*.ic'.jd r.n>l hoc 2 U'i> 
t;.: 1 jurlf.iictior.al d:;'r.»t:ti mtc-J ia tlalu court 'o orovioao 
»..:i.aic;i rivit co:’raivv..iy j,- cur^d. ruc'.i reliof io ol.aoo.j 
Cli.*..ly wlt.ir f.io 'i •rurotif.o «*1' tMo court to ovrat. •’.''^ro'o 
: i.‘ ;-'ol .r.a: tic », n-'.-n, nt .3'57 j-J. -.1 y.olo i'J(a) 

‘.iL. ’cta v:'.. .t l.a.T.*:! to i* .'.a. I 'oi.jll bn Trcolv «; Iv-on vhor. juatioo 
:o rt'ruiroa.'’ 


*• „ Ct'' 
~ c* <* 


1 


4 . 1 ' 
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. 1 '..’“<1.! It .-1* 0.1 •* <- . 

..:nu A . 0 'Air;, i-^ ji Tin^'Lo^lr;•oU/ i.-Taot.lv} n-/.,n 

uJtov tio 7;:o::o:ir;J .vor:‘. -nt, 3 

- «';n 2 -D 3.3 (M 1372), tlnr-nl-.n^n no*: r^lno th? 
i-souo. .'na I Laliovo viaor coanr, is to jno»j.-u:it , 

rjrant Ijnva to o .-oua, .-.nJ t-hoa ucnji.'ac cJof •mlnnt'i ' r-ottoa 
to tlio.-.lfji. Mnci plaintiff ban subnittca nn nOJltionol tvo 
:?.a^iQ aivif1.v/lt, .in':* .-atorinl outoi.H th-» oloaJi.ngrj h.od fcojn 
priJvioa.Tl*/ ni^jrnittO'J, tla C.ioJlant'i ' c*:rro.nt .-.otic.-n to •lin.niaj 
v.n ..ar %ulo o.inlL !;'» tronta-l on ono for .o’l’r.-’.ax / 

purouant to I'.ulo ru'i, i'.n.civ.P. T.’-.o portlc.T shall hn-/t» .14 
-ir.i t.io .Him or tills :..o; !ornnJu.Ti to tnii-Ior w-h.-itovor other 
ovjsr'luulnm they c.iro to in roneact to thy sv-oary juUpr..jnt 
■•'otlcn. 

It i.s .so orJared. 


•'nloa: Juno 'j , 1373 
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AMENDED COMPLAINT 72 CIV 4427 HRT 

I. 

PRELIMINARY STATEMENT 

This is an action for a declaratory judgment, in- 
junctive relief, and damages for Defendants' improper and un- 
lawful actions against the Plaintiff in depriving him of his 
right to work in the maritime industry in violation of Federal 
laws against age discrimination, as well as the Constitution 
and By-Laws of the National Marine Engineers' Beneficial Associa 
tion [hereinafter MEBA] . 

II. 

JURISDICTION 

1. Plaintiff is a citizen and resident of the State 
of New York. 

2. This action arises under S§623 (f ) (2) and 623 (c) 
of the Age Discrimination in Employment Act of 1967, 29 U.S.C. 
S621 et. sea; under SS7 and 8 of the National Labor Relations 
Act, 29 U.S.C. SS157 and 158(b) (1) (a); and under $302 (c) (5) of 
the Taft-Hartley Act, 29 U.S.C. Sl86(c)(5). 

3. Jurisdiction is also conferred on this Court by 
29 U.S.C. $626 and 28 U.S.C. $1331. The matter in controversy 
exceeds, exclusive of interest and costs, the sum of ten thous- 
and dollars. 

4. Plaintiff's action for declaratory and injunctive 
relief is authorized by 28 U.S.C. $$2201, 2202 and Rule 57 of 
the Federal Rules of Civil Procedure, which relates to declara- 
tory judgments and remedies, and Rule 65 of the Federal Rules of 




Civil Procedure, relating to injunctions. 

111 . 

PLAINTIFF 

5. Plaintiff is a marine engineer. He has been a 
member of Defendant union for over 30 .ears and is a participant 
in the Defendant MEBA Pension Trust Plan. 

IV. 

DEFENDANT S 

6. The Defendant Marine Engineers' Beneficial Associa- 
tion is a national labor union and labor organization of which 

Plaintiff has been a member during his career as a marine 
engineer. 

7. The Defendant MEBA Pension Trust is the Marine 
Engineers' Beneficial Association Pension Trust Fund of the 
National Marine Engineers' Beneficial Association. 

8. Mildred E. Killough is Administrator of the MEBA 
Pension Trust and is responsible for its administration. 

V. 

STATEMENT OF FACTS 

9. Plaintiff is a marine engineer. As such, he must 
be licensed by the United States government and be a member of 
the Defendant Union in order to practice his trade. He has been 
a member in good standing of the National Marine Engineers' 
Beneficial Association [hereinafter MEBAJ and of the pension 

trust [hereinafter MEBA Pension Trust] created by said union for 
more than thirty years. 

10. The MEBA Pension Trust is a retirement plan 

/ - "I 


financed by employer contribution pursuant to a collective 

bargaining agreement, it is subject to the retirement of S30j 

Of the Taft-Hartley hot, jg „.s.c. nae.Cg,. yr is operated 

by a board of trustees composed of one-half management repre- 

sentatives and one-half labor representatives. The President 

Of MEBA is also the Chairman of the MEBA Pension Trust. The 

Trust IS required by federal law to be establi^hoi 

f-o oe established -for the sole 

and exclusive benefit of the employees of (rx , 

^ y Of (the) employer, and 

hetr families and dependents..." 29 S186(c),5,. 

11. In 1964, Plaintiff had accumulated twenty years 
Of pension credit. „e was 46 years of age. „e elected to re- 
ceive pension benefits from the MCBA Pension Trust under the 
"swinging door" policy then in effect.. 

The "swinging door" policy permitted members to 
receive pension benefits for a period of time and then return 
to full-time work, provided only that they did not finally re- 
re and had continued to be "available for work" during the 
time benefits were being drawn. The 'hvallable for work" re- 
quirement could be met either by regular registration for work 
or by continuance of membership in the union. Pension 

Trust Regulations, Article III, §5 (A). 

12. Solely in reliance upon the "swinging door" 

Policy, the Plaintiff elect^aH 4 - 

o temporarily cease worJeing 

and to draw pension benefits. Par from retiring, he meticulously 

preserved his union membership and thus his "availability for 

work. " This distinction was expresslv rena a 

expressly recognized in .MEBA Pension 

Trust Regulations, Article ii cn i. 

' II, S13, which provides: 

bfconfwered reUrefal 

Withdraw completeirfro;: a^^^lj^ther^ 

A - '■-! 2, 
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employment aboard any vessel documented 
under the laws of the United States or 
any other country or aboard any vessel 
covered by any collective bargaining 
^ 9 ^ cement of the Association and pro- 
vided further the Employee has deposited 
with the Plan satisfactory documentary 
proof that he has withdrawn from member- 
ship in the Association and has surrendered 
his seaman's papers to the appropriate 
Government authority." 

13. Prom 1964 to 1968, Plaintiff maintained his posi 
tion by retaining union membership, in 1968, he exercised his 
right to return to work, as provided for in Article li, §14 of 
the Regulations; 

••Section 14. RE-EMPLOYMENT OF PENSIONERS. 

(A) A Pensioner may return to Covered 
Employment and subsequently retire 
again on a pension under this Plan 
without penalty except for the loss 
of pension payment during the period 
of re-employment provided such 
Pensioner notifies the Trustees in 
writing and receives the permission 
of the Trustees prior to the date of 
his re-emplo^Tnent. " 


14. Plaintiff relied upon the Regulations in effect 
when he stopped working in 1964, when he paid union dues from 
1964 to 1968, and when he returned to work in 1968. None of 
the Defendants in any way negatived his understanding. m 1970, 
without notice, the trustees of the Defendant MEBA Pension 
Trust adopted a resolution cancelling permission to return to 
work. This had the effect of making Plaintiff's temporary 
cessation of employment in 1964 a binding permanent act of 
retirement. The resolution also required all workers in 
Plaintiff's class to surrender their merchant mariner's document 
sign a declaration of retirement, and withdraw from MEBA union 


/I ^ 7-? 


membership. 


15. On February 11, 1972, Plaintiff was placed in 
retirement pursuant to the resolution. 

16. The National MEBA, with the American Maritime 
Association and other employers, has for several years been 
giving assistance and is now giving active assistance to 
younger persons in obtaining employment aboard vessels in 
preference to older persons by operating a training school for 
persons desiring to become marine engineers, while these younger 
persons remain students at the training school, and upon their 
graduation, they are discriminatorily assisted in finding employ- 
ment aboard vessels in preference to older marine engineers, the 
same being accomplished through discriminatory operation of a 
joint employer-union hiring hall. Moreover, the MEBA receives 

an initiation fee of one thousand dollars for each new member. 

17. The motive and intent of Defendants in passing 
and applying the 1970 resolution was and is to prematurely retire 
workers of Plaintiffs class in order to facilitate the recruit- 
ment of new workers for the profit of the Defendants. 

18. As a result of these unlawful actions. Plaintiff 
has been unable to accept employment in his profession, has 
worked for low salaries or not at all, and has had his reputation 
damaged. He has lost the benefits of union membership. He has 
suffered damages in the amount of $50,000.00. 

19. This matter is not within the jurisdiction of the 
New york State Human Rights Division, as per the decision of 
that agency rendered December 23, 1971 . 

20. Plaintiff has exhausted his administrative remedies 
under the Age Discrimination in Employment Act of 1967, 29 U.S.C. 

/; .. -7 il 


S621 at. _se3L. On July 19 lo,, 

«nt 10 the secretary of Labor. ' IrTthTnlx"'""' 
since said notification was sent. " 

VI. 

CLAIMS FOR RRT.TPP 

first claim for relief 
21. The course of conduct of 

provisions of the Aoe n- • violates the 

cfte Age Discrimination in Enm^ 

29 U.S.C. S621 et ^^Ployment Act of 1967, 

* ^ et. s^. Section 623(c) of i-k » 

part: ^et provides in 

organi 2 ati 5 nff.^ 2 )'^to^l^“^ ^ labor 

Ini- 

any individual of emplo^^o^*- deprive 
or would limit such opportunities 

nfties or otherwise Idvlr^f"^ opportu- 
his status as an omr>i ersely affect 
applicant for as an 

such individual 'I 306 ?" o^ 
or attempt to causp.^a * ^ cause 

discriminate aqaillf employer to 
violation Of this lec«on?”^''^‘^“‘‘^ 


Section 623 (f) of the Ao^- 

cne Act provides: 


emplo5meit"age^ly“orUbor°'' 

ioi J?i?yX^:aririfb^ 

o?'‘in^“ ric” pl“I^ , 

22. The Defendant MEBA is a laK 

to the Age Discrimination in Em i organization, subject 

Dnf ^ ^ Employment Act of 1967 mu 

Defendant MEBA Pension Trust is on 

composed of one-half un ' ®'^eted by a board of trustees 

half union representatives. The Def . 

ine Defendant MEBA 

A - r 

f I 


Pension Trust, in passing tho 1970 resolution described in 
Paragraph 14, su£ra, acted to implement the policies and desires 
of the union, in violation of its common law trust duties and 

of the fiduciary obligation imposed by 5302 of the Taft-Hartley 
Act, 29 U.S.C. Sl86(c)(5). 

It acted as the agent of the labor organization and 
thus became subject to the provisions of the Age Discrimination 
in Employment Act of 1967. m the alternative, the MEBA Pension 
Trust is a labor organization for purposes of the Act, as de- 
fined in 29 U.S.C. §630. 

23. The actions of both Defendants acting in concert in 
passing the 1970 resolution calling for resignation from the 
union and surrender of merchant mariner's papers constituted an 
attempt to circumvent the purposes of the Act by imposing a 
retroactive mandatory retirement upon Plaintiff based upon a 
decision to leave work temporarily under existing regulations and 
practices. This scheme is not in furtherance of the interests of 
older employees, but is rather an itempt to force them out pre- 
maturely in order to make room for young newcomers who pay high 
initiation fees. 

SECOND CLAIM FOR RELIEF 

24. Both the Defendant MEBA and the MEBA Pension Trust 
are labor organizations for purposes of SS7 and 8 of the 
National Labor Relations Act, 29 U.S.C. SS157 and 158. Local 
M o. 2 V. Paramount Plastering Co . . 310 P.2d 179 (9th Cir., 1962) 
cert. den. 372 u.s. 944 (1963). Defendants have coerced Plain- 
tiff into resigning from the Defendant MEBA in violation of SS7 

and 8 of the Act. see Progressiv e Mine Workers v. N LRB. 422 F.2d 
538 (7th Cir. , 1970) . 
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THIRD CLAIM FOR RELIEF 


25. Plaintiff stopped working in 1964 under a system 
Which permitted him to return to work upon election, m 1966 
he exercised his right to return to work. l„ 1970 , a resolution 
was passed which had the effect of making Plaintiffs 1964 
aecision to stop working a binding election to retire permanently 
from his profession, at the age of 46. The action of meba 
P ension Trust in passing and applying the 1970 resolution to 

Plaintiff constituted a breach of the pension agreement between 
Plaintiff and Defendants. 

FOURTH CLAIM FOR RELIEF 

26. The actions of Defendants in 1970, taker, after 
aintlff s open and reasonable reliance upon Defendants- earlier 

■swinging door- policy, are unlawful under the doctrines of 

ordinary estoppel and promissory estoppel, and therefore cannot 
be enforced against the Plaintiff. 

fifth CLAIM FOR RELIEF 

27. The Defendant MEBA Trust, in passing the 1970 
resolution described in Paragrph 14, supra, acted arbitrarily 
and capriciously and breached the duty imposed upon it by S302 
Of the Taft-Hartley Act, 29 D.s.c. «86(c,,5,. Inslov v. .lovce 
330 P. supp. 1276, 1263 ,N.D. 111., 197 I,, Roark v. Bov.e 439 ' 
F.2d 497 (D.C. Cir., 1970); C ollins v. UHW . 290 P. Supp. 964 

(■>. D.C. 1969) affd 439 P. 2d 494 (D.C. Cir., 1970). The 
ihterpretation and application of this standard is a guestion of 
federal common law and is properly to be done by the federal 
Dew is V. Benedict Coal . 361 U.S. 459 (1960); Textile 


wo rkers Union v. Lincoln Mills of 353 u.s. 

SIXTH CLAIM FOR RELIEF 


448 (1957). 


28. The Defendant MEBA Pension Trust has breached its 
fiduciary duties to the 

Piarntrff according to the traditional 

common law of trusts. 

SEVENTH CLAIM FOR RELIEF 

29. Article 6 , S 6 (b,,l, of the 1870 Constitution of 
the National Marine Engineers' Beneficial Association assures 
full and equal rights among the membership within Pension Plans 
Prior to the Defendants' demand that Plaintff submit his 
Merchant Mariner's Eicense, Plaintiff satisfied the eligibility 
requirements for membership in the National MEBA as set forth in 
-tide 3, Sl,c, Of the National Constitution. See Appendix A. 
Prior to the involuntary termination of his membership in December. 

Plaintiff had met all of the requirements for membership 

in good standing as set forth in Article 13 of m • 

/vrcicie 13 of the National MEBA 

constitution and in Article 7 of the Constitution for Districts 
see Appendix B. Prior to the involuntary termination of his 

-Mbership in the MEBA. Plaintiff 'a membership status was in accord- 
ance With the provisions in Article 30. S8 of the By-Eaws of 

Drstrict NO. 1 . „eba. See Appendix C. The Defendants' demand 

upon Plaintiff that he retire from Marine Engineering and resign 

from the MEBA constituted a clear violation of the Constitutions 

Of the National and District Associations and of the By-Eaws of 
District No. I. MEBA. 




eighth claim for relief 

30. U subject to Article II ,,,,, 

-t ..utattons, catbet than to Atttcbe ii-a. sbnc 

; »es. Pisl„t.„ 

was not in retirement as defined in Article II til . 

Ponsion Trust He,ulations at an. time prior to 'ion pi'^ ““ 

actions prior to December, 1971 were in c ,• ’ = 

II «14 nf compliance with Article 

> S14 Of the MEBA Pension Trust Resulations. 

tions whi? --la- 

ci provides for the Re-Employment of Pensioners con- 
tains no language which limits or conditions said re , 
excent *.u a said re-employment 

employment. Defendants, revocation of permission to Plaintiff 

to return to work was ■ ^.^aintiff 

orx was a clear violation of the mfha d • 

gelations, and said revocation was to the subsltLTrr 
ment of the Plaintiff. 

ninth claim for relief 

Trust in fr‘. ^-3ion 

Trust in forcing Plaintiff to resign ui 

- ... ... ..... .. I*:::;;;;,:;- 

VII. 

prayer for ppt.jpp 


wherefore. Plaintiff 


Honorable Court: 


respectfully prays that this 


1- Assume jurisdiction 


of this cause and set this 


h 


case down promptly for a hearing. 

ano 210 . a!d pITsI r''"" 

54, 57 and 58 declaring that th. 

—ion to return to wort and rofuaal o 
o.Ployment to Plaintiff ooppph de loPhlMP was and • 

'^nter a final judgment pursuant to 2 V r^'' 
and 2202 and Rules 54 „ , *52201 

54, 57 and 58 declaring that th. 

°5 the permission for re e , evocation 

re employment to Plaintiff • i 
Articles of the Nafi., i • ^ntiff violates the 

mentioned as well as the 1971 ''^^-titutions before 

ly/i By-Laws of Distrirm*. 

and the terms of fh« trict No. x, meba 

^s Of the pension agreemf.nf ^ 

g cement among the partes. 

Enter a final judgment pursuant f- 
and 2202 and Rules 54 57 a U-S.C. SS2201 

-c estopped from r t 

- teturn L wor ™ “ - ---iff 

worJc because of thei»- 

of Plaintiff's relia ovious actions and because 

reliance upon said actions. . 

5. Enter preliminary and nor™. 

t° «ule 65 Of the Federal Rules of civil pTedurT^""' ' 

Defendants, their successors in office, agents and 

-1 other persons in active concert and ^ 

from refusing to reinstate Plaintiff ‘h™ 

membership in good t to 

iP to dood standing in tho n.. ■ 

-etus as a non-ref Notional meba and to his 

retirement pensioner eligible for m, r , 
rn accordance with tho 0 “-employment 

oe with the Regulations of the MPn. o . 
e „ “NBA Pension Trust, 

o* Pursuant to Rule 

Civil Procedure, allow Plaintiff his “ ^ 
fifth Thousand Dollars in damages, botT^Io 

0 "C -ant such additional or alternative relLT^^V"' 

Court may deem iust * Honorable 

lust, proper, and equitable. 

/! - <00 


VIII. 


Plaintiff 


JURY DEMAND 

respectfully demands a trial by jury 


Respectfully submitted. 


E. JUDSON JENNINGS 
Attorney for Plaintiff 
2095 Broadway - Room 304 
New York, New York 10023 
Tel.: 595-1340 
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A. 


ST,\TE O? MEW YORK ) 
COUNTY or MEW YORK)^^.: 


AFFIDhVIT 
72 CIV. 4427 K.RT 


says : 


E. JUDSOM JENNINGS, beinj July sworn, Joposa. and 


1- I am the attorney for the plaintiff. i make this ■ 
affidavit pursuant to Rule 35 (f, of the Federal Rules of Civil 

Procedures in opposition to defenda-^-s' ^ 

'-e-enc.ap.wS .T.oticn ror surinary 

judgment . 

2. This is an hction brought by the plaintiff to ’ ' 

Challenge the internal administration and operation of the ' '' " 

defendants' labor union and the defendant pension trusl. ’ . ' 

The proof Of many of plaintiffs essential allegations " I'' 

depends uoon the plaintiff 

Plaintiff obtaining evidence through pre-trial 

discovery. . • /. 

3. There has been no o.oportunity for pre-trial 

discovery in this case, and the olai-UfF • . ■ ■ 

cne pj.air.tifr is accordingly 

unable at this time to produce s-.oh evidence before the court. ' 

4 . Plaintiff believes that the proof of the allegations 

of the CO.T, plaint can be obtained by deposing certain trustees ' 

and officers of the defendants and cvaninin-T 

c-uu cxurnining the record 

resolutions, policies and prcc^-^urcs nf ♦-•on ' c n 

r^-oc_..ures of tno cofendar.ts insofar 


I - ) '-9 
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t 

ss these relate t-o ♦•v.o. j . 

the ‘^t2ninistration 4-;, 

5. Plaintiff cont-rd- to c d ^ trust. 

- ..e oppo.„„..,. V ;::r “ 

submitted statements in this proceeding V ''''' '"’° 
importance to the plaintiffs case. 


Sworn to before me this 
f/ ^ f °u 'June/ 1973 

^ nOTASY FUBIIC. SU!» ;! :>r.v Yarn \ 

No. 30-7$:;'S3 
Quililitd in hajfi'j Count/ 

Comolijion Eipires M*;ch 39, 1974 


JUpSON JENHIi^' 


fi - ]0 2 


~ — —^-4 


: 1. Plaintiff s^„its tha following ntatonant, 

Purnuant to tale 9 ,g, of the rules of this court of .etarial 

facts as to which the plaintiff contends there exists a genuine 
XS3UC to be tried: 

1. Plaintiff alleges (ar.ended cor, plaint ni) that 
When he ceased working in defendants n.aintained a 

swinging door” policy, which permitted nerhers to stoo working, 
receive pension benefits, and then return to work at- a later 
ti^e. He alleges that permission to return to work was granted' 

matter of course in all cases not involving abuse. The 

defendants have not proven this; *.• * ■ 

piToven this allegation to be untrue. 

^^^intiff allcQed i-ie» ..a. j 

, i-egea thau he stopped working in 

1964 solely in reliance upon this policy (amended complaint 
U2) . This allegation is material to- the plaintiffs estoppel ' 
Claim. The defendants have not proved that this is not true. 

.3. Plaintiff alleged (amended com, plaint 516 ) that the ■ 

efendants have been intentionally and deliberately 

liscriminating against older members ' in order to keep them 
but Of the union in favor of young, workers who are not interested 
n Obtaining pension benefits and who must pay initiation fees 


: , : . A ’w. 







to the union. See the affidavit of e’. Judson Jennings, 
dated April 27, 1973. Defendants have failed to prove that 
this allegation is not true. 

4. Plaintiff has alleged that certain trustees of 
the MEBA Pension Fund have acted to further the interest of 
the defendant union in ^i)lation of their duties toward the 
plaintiff as trustees of the pension trust (amended complaint, 
1128, affidavit of E. Judson Jennings, dated April 27, 1973, 
affidavit of plaintiff, March 8, 1973). The defendants have 
not proven that this allegation is not true. 

•. 5. In addition, or in the alternative, the plaintiff 
contends that there are allegations of fact which the plaintiff 
is unable to prove at this time for reasons set forth in the 
of E* Judson Jennings, June 22, 1973. 


./ 


Dated: New York, Ke*w York 
June 22, 1973 



/t-'K' 


'•I wi.:_ 


* it[>i l:;}' • f !• ,.• 

*•**•* :,.74 






OPirilON #<10045 


t:i 13 ta a rr-cHja to dljrraoi for fellaro to ototj a cl.-.!o-. ; > 

wttcb roUof c:a to crsatod. i:(M(o) T.R.CW.?. Far.uj; v'.lU 
tio facto at Josuo v.IU bo eosiaaod oUto CJj cc-.-.it liao a>r;;d/ 
f»o prtoT maaooo la tlJo ci=a caoo. rc7a--M.-,o. » -T!«.g -.v...-— . 
Civil IJo. 7a-4a37 (3.D.N. V,» filol Jiaio 0* l?7a)) F -t cr.* : — i v, ; T"'n \ 
fctcica Ttcot, 385 r. Cupp. 08(3.D.M.V, 1973), A trioj prucoiart: 
Uotory, towovor, will bo tolpful ia rattlaj falo caoo la porojacUvo. 

Ca Fobruary 21, 19V3, iLlo ccari Braatoi dof.-a ’aato* mstlaa for 
cu.-njnayy Jo<S:3aaat, CaI v. MPHA Pt^rs-ojjri 355 p, 

09 W. D. N. V. 1973). It aao ttoro tald that tio ^afaaJoal-paaoIca tcuat 
ua, not a labor orcoaloatloa v^tila tho mooalas of ft, Apo Clocrlmiaatlca 
laEmploynoon.Actofl967, 29U.C.C. » 621 otto,. <1973 Cupp. ), aaj 
ttat la cay caoo. tho pcaaloa trool cnxno vHtbla tho eaooptloa of S t23(i)t2) 
of that Act, 3>urouaat to Iluloo 19 and 69, IT. n.Clv.P.. plataiia coovo 1 
to "oltor or omond" fco JudBmont aad for Icavo lo oorva anJ fllo an 
su-noadod e^mplalat. DoJondaato oppoood tbo moUoa cad, ia odaltlca, 
crooa.rao™a nador Hula 12(W(6) lo Cloa-Joo tio ntaoadad coa-.plajat. 
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C:iJK:r^ 0, tlJj c^uit V iCiti'.I JaJ.. -j-t. t.» » 

and djCj'-r.nd c;aalJj?ntiua cf 13 Ciw.'..:wJ> aS: 1 J 

lliia K:oUc*a vblch ia no.v tiloro l!i3 ccj*t. Tiara r.ta*J j-« *.l.a 

plouclaa tava toaa pro3c::.tad« kawovo?. tlla rasllaa u:;r. 5 J t a ca 

cn> for ounnmiry Judjmar.t ludar T^ola B’.Il.Civ.P, 

In lilo osasiivLi J ccraplalct, rcltaratad fcia clzda 

29 U.O.C# 5 62k ot ccq. • tai alao clIjQod a couaa cJ c-ctlcauiJj;? 

29 U.3.C. 9S 137 cnJ 15Ctb)ll)(3). At orciarrcii, Lovrava?, pUii'.ip - 
concoiilad I'icJt Uo oily real cLilo orioaa vuidar S S03 cl tka TcCl-SIastloy . 
Act ("tba Act**)* 29U.J.C. S 1C6(8)(S) (1973 bu'.p.)* ua aiisaia J Auj» IS* 
1973* Pub* 1 j* 93"95» 93?iCoj2** IcSUoao* Pc* tba barcIiaT^ar. 

oJitod, Cla actica lo dlciolaaod far lack ci acljacl jurljJlctls^, 

Iba flret l3iu» to vblch tUo court txiuat odJi-aaj IfcscU la tUai cZ ’ 

JJ 

Jurtadlctloa. Poroarai-lia (a) and (b) ol 8 3C3 t;: 3 !:o 15 urJawrul £07 cn * 
caiployor to mako pa/iiacta to roprouoatatlvoa cl hla cir::!ojroao and izv , 
tLa rcpjoacatatlvoo to vocolva payraouta* Paa*32ri;^2» ( 0 ) tlvoa tLa dlsSrlci 
court iu;lodlctlca to raatrala violatioaa of S 302 vrftfcout vojord to Cra 


Co a r.ttccLod Appeaulu 


A - (cn 


I 


Ci- a* tdyr »:•»: ‘‘cri.; '^Tri,:c.iht r.».v;f:»q p/..; ;oyi' 


ro=tv>c.toa l.-n.:oMJ t/ 53 6 .-ml 20 cKi:, A-o5 (10 l/.G.C. 5 IT, i 

29 U.a.c. s 52) or lij tar oJCoa Kor.-la-lmCaa.-ria .'.cS (2; U.3.C. j| 

35 101-115). T3!0«lar.otlapa-ottmlr.l;ma.i;al,.va!.;;air-’av"--a ■ ,! 

t>.o raroolno cl .uOaacUco, (a) ond Co) cl 6 £02. CuSaacUoa (c). hor.a-/or, 

=«voo cul olcu. c=:vaooa to ti, UcaJ paoill.:ilaa, cl cu-aotlMa (a) 

and(b)oaa«lodalm,Ca:a:a.c-.=toun=»t:mtth,po>,t=aal»«„^ ' | 

by tb, CIth ol thoa, ca«-.tlo«, J 3a2(c)(5), .otltb ractaeto pxyttiaala to ■, | 

coTtola typos ol t^ust ftznda, | 

la ordo, so ToaUly oo o | 302(c)(0) lcu« Itod. tbo poaoSoa foaj ' ' ■ ' ' j 

ca.a3,lalimflv.c.i«cta,arcoulrcamau.^rclca2oasab^^^^ . ' | 

mot tbcco rcr.Urcn-.aato. la adCWca. bovovor. tbo ta-j r-.-aot ul;o bavo ' ' ! 

tcca oo-mbU=bcd lor tbo oolo cad eacl-oaWo taaa£)s cl tb-a om-,Jcy.-,a J 

tbcS, iaooadaato. It la ta. rc<,clrcra.at «ach Ij cl laauo la tblo cijj,. . ■ j 

UcUbo tbo oftor provlolca. ol I 302(c)(5), tblo rociclronoal lo ec-ociod ' | 

«acc.-.oralt.,mooodccmo.lnthop»ca.-aU«oltbalaub«caca. Hovor- I 

.bclcao.lt Isa. bora told to bo. coadiacatbctn,«t to to.-apllodrd^ | 
t..ocai;:!oyor-o Faynu.-Jo.ro to bo ouoiaptodlrcialbopro’aSMUcao cl ■ j 

ccbocctlca, ,a) c-.! ,b). bb^Kcobl^t, dS3 iy.2d ICO, cir. ' ' i 
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' . f ■-'<’'.•'■11 n' -.. 7 ^ r 7 ..';~ 


r* [r 


: \ ‘ ' 1 T>rn - v, 7 ^ 


C*v.U,o. 73.6.3,^. „.„.v.. 

v .;6 ,^.D. p,,, ,,,,,, oiiM 33 

1310 (3J Ciy, 1970), 

Clnca llio ic.:ul7ocioai I 3 f, * 03^,3 4 ^ c,, \ » 

4,03^3 .3 cu^a C3r.>yal tj-tj, a n.*c* 2 ':;n 

of c’ofLittloafcaaa-la.n. tn , * 

Ta^cou«,t9volLal^.3-.a.-:3n.,-aa 

U-Jj auiasctloa, ho-oiovar, caa I:= 1 J iv,» i* i 

, , “=s craata C3 la,!a5^n;«> ^ 

<■03/ o3 faaaral tn:a» law; t ,.Va_ i, •. ,. ,. , 

I oo_3,. 1 , Ja ,s:aj.,a „ cc;=al!xi;, 

--lU tha oiauCurM ocaolaoraa-ata cl I S33,c„o,. r,ov,.,„. 

C. .o .1 In?. - ntn?,-\t m 

.aa_ii ia/aY V. J-.-,--, 33D r. C-J- a, 122 J 

(N.D. ni. 1971 ), 

eiu^oa 9ccaaaUY m Ma ccur-Ula. caa .pacUlaal./ . 

.0 h .3 talala ..e «3a ..a. .ac no. .analalca.oa la, O-.a cola oaa 
cclualva tcnam «, c. cnaplc/oa,. ,aa„ !„ .a, acurt .a tava 
JuHaaiclloa, Wave,. 1 . b. ^.a^ad ... .ba .aua. waa «. ..ca.Mia^^^'. 
»o, fta ocla banal), cl .ba «n/,„/aaa. Tba Iccua .1 .ba cou«. .Vaa, 
raaa. ba on tha asraaman. boW aan .;« eapl=/or end .ha clan paaanan. 

^ valch (i, panaloa .raa. waa creataj. PlalaUU daaa nal aUaia ca/ 




l.-.-Oiopi-lof/ t:a, ajro^r..^a!. la oaa.a>:a."nal.-a^J la 

ol Iba t:-^,Uoy .raaclulUu cj K70 U vile!. Ci pavaa.alaa p.-a-.iau-ly 
Ciantod ta pal-aoaa ta rotum to worb v-as rovobod, l-iaJra:; coao-j 
that Ud. ,o.oluUoa v.oa motlvatod ay tbo da;tafc.-.to> daoloo to £otoo ' 
out proaon. ^orbor. and raplaco .ham wia „ov, .cabao, taom wham 

MEEA „oald rccovv. aa iattatiaa £aa c£ ona Ctcuaxti dollaro, (toaaiod 

CciTi^Jalat 5 17), 

N 

\7UU Ou, p..„„ c, „ „,oIu.lca trap tav, bean . b„«h 
of Cio .mmlo,,. Iicariary duty. I, eaaro. bo ccaaJdo.od to bo a boaaA of 
tbo ..reotuTol r.<pil„«ant» of J 302(0(5). PiolatHf, Imwovop. too 
orcuod that If o t.-uat to ndaadmSalataaaJ ot a jolot (a tta, ouSaaouaat ' 
to Ito eroatloa, LM, mlaadmlalatraUoa may t-la, to Co clialty of a 

otruc.u.ml dofoct. (Soo to. mmra, Poo,„ t.,....,:. 

VW f^Po rnd Ufa laa.,..noa 35 , ,3,^ , 3 ^ ^ \ 

1970), bot 0...rte,a1Uv. canra r.t 001.) 

lo iHjo. ito. court toob iuriodloUoa of platatUTo claim 
ftat tbo procodaroa u«d by Cia truoto. ta datarmlaioa cllolbiuty daalai 

tSm duo p.-ocaa.. ^“^30 Darmio o,uatod arbitrary aad ouclualcaary 

uctlvlty on tto part of Cto trua.oa, vvta. tba oula.aaa, of ca cuproaa ’ ’ ' 


.'i 


< 




li 

;r 
»!• 
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c::clualoaaTy pyovlulca ta Oa tr;ut itJili I- j;-ua j, u.i a r.;:.-.:.,.-, 

••wio loiult 1« ct joJ la c-cluoUa of jj f.c;a tli.j j 

ci t::3 t.ual. •• e-e p. jq, 

la cuppoi’S of tila caiJyaJo v^o?o eas as la cou;::a o^ r.2wt;luk cf 
Cclaaatla. Duo to ta Ulctorioal poculiurity, Lor.ovo?. ^oao courto 
v.oyo not llmitod hy rcotrlcUcao oa fcdjral Ju;lj Jictiia claco Cuy w«xo 
fuactloalaj la tliclr dual capacity. Cf, P."!-r» 3 --> v> Ur*>i l 

m U. G. SG? (1973). Moroovox, tho Cict t:u;t a f xust fuaJ io laip.-opaxl/ 
utiuctuTod raCwy liaa mloadrslalstorad niay waU luvo pvacUcal coa- 
coquoncoo. Only In tho fosmiot caaa axo tha activitloa oJ tlzo tnutoaa 
to Cwnao oaiaat chaltored by tI:o pxoviolcaa cl tI:o caaivact oatoxod lalo 
by tha cmployox cad Cro ccaploycoa* rcpToaontattvoa. IS a poaoloa traal 
io ootabllohod la aecoxdaaco u^lth ihs provlcioao c3 5 202(c)(S). a truataa 
wluj has breachod hlo fiduciary duty will bo unatlo to dofuad LhajoU by 
oUoeina that hla conduct woo cuthoricad by tho tornxs of tho oayooaiaat 

which created the truot. In otato cults, tills could wall bo on Irapottuai 
factor. 

Even If Ln^f? wore followed, bowavor. this court would otlU lach 
jurlodlctloa, Rocosnlslrg that tho Second Circuit might v.'oU tiho a 


-7. 
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vlaw of its Jui-icdlctlca, Di.-tcla I.I 3 iLzZij:^ cf 

ju:-ia<21ction to tliaao ctaoa wUayj tUa ti-jjs f-and wUiliavlaa j ita tyuaijaa 
ta aaiii*ra;‘Uy c.u.d cc-pilclcu:;!/ c-alu^a ca-’tiLj c~‘.‘:Iayca3 f-cra cll'i'-lliky, 
la thlo caao, tharo ara no tbit tl;a tvuzi i"_:d a 3 -* 3 wm>ai 

coatainod uay iUa^al proviuicao. 

li Iho r.iiaadinlnicitratloa of a paaaioa trust v/ar« ou^.l^lsat to 
ccafur Jusdadictica uada? 5 302tc) upca tho fadjral caurta* a Cadoroi la;y 
of piaaioa plaaa would Inavitobly rosult, Cvosy broacli cl fldticla;y 
duty, whaihojr It ba flaaacial taiamoaajcxaaul or cijsyLadaiiory arpllcailca, 
cua propofly bo consldarad to lead to a paaslca fuaJ t.LlcIi la nsi t.la; 

Jj ' 

curalalatovod for tlio 30 I 0 ead o:;cIuslvo taaoat cj too cuaployaaa. To 
creato a wlids now area cf fadoral juriadlctlca a::! fo Jarul lav/ v/culd 
bo ccatrory to tho occoptad reatidetivo l;:torp 7 ctotiaa (jlvca S 322(e}{a) 

t 

by tho courto, (noworo v, Car"! lag 


-V«_J-'?v*o» r,'!'jro) , a# v/oU aa to tLa Cca^yoaaloaal p'orposo la caactiaj 

-&/ 

t»»l3 cactiaa* Xt ioay wall bo tliat paauloa truato chauld to vojulotod 

by fodoral lav/| iadoad, t’uoro aro Indlcaticao that Ccsjroao ia carroaily 

- 6 / 

CGualdorio 3 ju(;t curb tnsasuroo* Thzt doclsira, hovTovor, lo cuo v.’Uch 
i'hould prcpovl/ bo modo by Conaroao, net by thlo court. 
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a moll^a for cu;:.ini:iry Ju'?'* — ^ 

to 11-.:! J la-L), lu Civ.’^ - • . , : 
o.vv-.ov/ajccl to c:ijr-:»oj CO a=Jca ■ ‘ - v v . .7,* 
luul: j ocbjocft r-i:-'.;jr j -. JaC.ticor* ^ ^ \,:. Ji 15 

2/ 

Xo cu::3tiaco, thoao rv 2 Jrarooi;at 3 ar« thati 

(1) fr.vxa3.i5j laait fcj luid lo Cruai tj r-^y, r-aia 

i. 2cc::iaa fij* cai •I'-*? -jn* r.N-. -» i * /» 

(j) cod C3^u:‘y;^.jj 

✓ t- J y-wVi ,* Jj# 

j;a ti-d’a c.v.iiy por-oa. oaj clao , I^. i ' V' .. 

^ 


tlio CXl;;lCy3<S3, 


K 


t 




Ai 


o;:iruLjillca cl tha Iciilalailva U'^lQ’.y ct tlSo ooctlin t'.ia.vd 
l.-i 0— iJk-l pi’ova^t c«v«c_:U»a !.i c^U^-vKo 1 — — .12* 

i-io* '* • MV. fM ? *l > f -'-I ’ 

22;i i^2Jbv^^^7“(w■.^C^i•, IViitiTlcl-J.-.U-j 

U. J. oVJ iruviI:3,'.r.ovj» lj l\ i.^iLjv ijl .ic.a ii 

wjjwia Lv-'cly li-:cly Ca Lu-Ij i.it j tl.j 

V. / u fudj'.wl la.v/ of p:.uolj.J t.cjij ty utmjjzs of a fii.’j t.;— tJ a 
{;,caaral v>7oLlLitl2a c.i {.ayx.'i:4ita to tl:3 ropvooaat.tlvoo o2 Cw.'.yluywSa. 



JkJ 

Coo. o.Q. 5I.n.*3 9^S9. 9iS4, 9-iS3. 77-a7. 9i6. t. ^C5, 93i’dCc;:2., 
lot Soao«^(I973). 
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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


. JOSEPH DE LORRAINE, 


Plaintiff-Appellant, 


-ncjainat- ;AFFIDAV:t OF SERVICE DY MML 

• MEBA PENSION TRUST, Representing the* 

I National Marine Engineers' Benef icial^*''l^x J'o. 

Association, and MILDRED E. KILLOUGHj 
individually and in her capacity as • 
i! Administrator of the MEBA Pension • 

I; Trust, : 

!; Defendants-Appellees . : 

i I STATE OF NEV7 YORK ) 
ji COUNTY OF NEW YOPJ<)SS.; 

I • 

< I 

I ELIZABETH MELENDEZ, being duly sworn, deposes and says: 

I Deponent is not a party to the above action, is over 10 

j years of age and resides at 3 Haven Plaza, New York, New York. 

I That on the 5th day of March , I 97 /. ^ deponent 

ji served the v;ithin APPELLANT'S BRIEF and APPENDIX 


1 upon Morton M. Maneker 

, Proskauer Rose Goetz & Mendelsohn, 300 Park Avenue, 

! New York, New York 10022 

ijthe address designated by said attorney for that purpose by 
I' of Appendix and two copies or brief^ 

l! depositing a true copy /sfexScWXSc in a postpaid properly addressed 
il 

j wrapper, in an official depository under the exclusive care and 

•j custody of the United States post office department within the 
I, State of Nev; York. 


■ Sworn to before me t^is 
' 5th day of March 1974. 


• * - * *i^'r ** ' ^ ^ . f 

ELIZABETH fiELENDEZ 


1 day of Ma 


jcr:.'.T:c.;: a. v/;iss 

NeiAiy Put 'ii. C’ of H"»' Yofk 
P!j. JI -*.:077/5 

in York County 
ComrrUiton M4r4») 30, 1975 


